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IN THE SUPREME COURT OF THE STATE OF IDAHO 
JOHN STEM, 
Supreme Court Case No. 37641 
Plaintiff-Appellant, 
vs. 
CITY OF GARDEN CITY, IDAHO, 
Defendant, 
and 
WESLEY C. PROUTY, 
Defendant-Respondent. 
CLERK'S RECORD ON APPEAL 
Appeal from the District Court of the Fourth Judicial District, in and for the County of Ada. 
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Date: 6/17/2010 h Judicial District Court - Ada Count User: CCLUNDMJ 
Time: 08:35 AM ROA Report 
Page 1 of 11 Case: CV-Pl-2008-06177 Current Judge: Michael McLaughlin 
John Stem vs. City Of Garden City Idaho, etal. 
John Stem vs. City Of Garden City Idaho, Wesley C Prouty 
Date Code User Judge 
4/2/2008 NCPI CCTOONAL New Case Filed - Personal Injury Michael McLaughlin 
COMP CCTOONAL Complaint Filed Michael McLaughlin 
SMFI CCTOONAL (2) Summons Filed Michael Mclaughlin 
4/25/2008 AFOS CCBOYIDR Affidavit Of Service (4-16-08) Michael Mclaughlin 
5/1/2008 ACCP MCBIEHKJ Acceptance Of Service 4/30/08 Michael Mclaughlin 
5/5/2008 ANSW CCAMESLC Answer (Reid for Prouty) Michael McLaughlin 
5/6/2008 AMEN CCTOONAL Amended Answer and Demand for Jury Trial Michael McLaughlin 
(Reid for Wesley C. Prouty) 
5/7/2008 NOTS CCTOONAL Notice Of Service Michael McLaughlin 
5/8/2008 HRSC DCABBOSM Hearing Scheduled (Status by Phone Michael McLaughlin 
06/09/2008 03:45 PM) 
NOTC DCABBOSM Notice of Tele Status Conference Michael Mclaughlin 
5/20/2008 NOTC CCBOYIDR Notice of Discovery Michael Mclaughlin 
ANSW CCTOWNRD Answer (Davis for City of Garden City) Michael McLaughlin 
NOTS CCTOWNRD Notice Of Service Michael McLaughlin 
5/28/2008 NOTO CCANDE~ID Notice Of Taking Deposition Michael McLaughlin 
6/9/2008 NOTC CCCHILER Notice of Discovery Michael McLaughlin 
NOTS CCANDEJD Notice Of Service Michael McLaughlin 
HRHD CCBROWKM Hearing result for Status by Phone held on Michael McLaughlin 
06/09/2008 03:45 PM: Hearing Held 
6/12/2008 HRSC DCABBOSM Hearing Scheduled (Status by Phone Michael Mclaughlin 
10/06/2008 04:30 PM) 
NOTC DCABBOSM Notice of Tele Status Conference Michael McLaughlin 
6/17/2008 NOTS CSAMESLC Notice Of Service Michael McLaughlin 
6/19/2008 NOTS MCBIEHKJ Notice Of Service Michael McLaughlin 
6/26/2008 NOTS CCANDEJD Notice Of Service Michael McLaughlin 
NODT CCANDEJD Notice Of Taking Deposition Duces Tecum Lance Michael Mclaughlin 
Anderson 
6/30/2008 NOTS MCBIEHKJ Notice Of Service Michael McLaughlin 
7/8/2008 AFOS CCCHILER Affidavit Of Service (7 /3/08) Michael Mclaughlin 
NOTO CCCHILER Third Notice of Deposition of Lance Anderson Michael McLaughlin 
7/11/2008 NOTC CCMCLILI Notice of Discovery Michael McLaughlin 
7/21/2008 NOTC CGCHILER Notice of Discovery Michael McLaughlin 
8/29/2008 NOTC CCMCLILI Notice of Deposition, Duces Tecum, of Officer Michael McLaughlin 
Heath Compton 
NOTC CCMCLILI Notice of Deposition, Duces Tecum, of City of Michael McLaughlin 
Garden City 
9/11/2008 MOTN CCBURGBL Motion to Amend Michael McLaughlin 
9/15/2008 NOHG CCTOWI\JRD Notice Of Hearing Michael Mcl\QiQO O 3 
Date: 6/17/2010 
Time: 08:35 AM 
Page 2 of 11 
h Judicial District Court - Ada Count 
ROA Report 
Case: CV-Pl-2008-06177 Current Judge: Michael McLaughlin 
John Stem vs. City Of Garden City Idaho, etal. 
User: CCLUNDMJ 
John Stern vs. City Of Garden City Idaho, Wesley C Prouty 
Date 
9/15/2008 
9/18/2008 
10/2/2008 
10/3/2008 
10/10/2008 
10/14/2008 
10/17/2008 
10/20/2008 
10/21/2008 
10/27/2008 
11/19/2008 
12/4/2008 
12/18/2008 
1/5/2009 
Code 
HRSC 
OBJT 
CONT 
MEMO 
DCHH 
HRHD 
ADVS 
HRSC 
HRSC 
HRSC 
ORDR 
MOTN 
MODQ 
ORDR 
NOTS 
ORDR 
DEOP 
NOTS 
MOSJ 
AFFD 
MEMO 
NOHG 
HRSC 
NOTS 
AMEN 
HRVC 
User 
CCTOWNRD 
CCRANDJD 
CCBROWKM 
CCCHILER 
CCBROWKM 
Hearing Scheduled (Motion to Amend 
10/10/2008 04:00 PM) 
Opjection to Motion to Amend 
Continued (Status 10/10/2008 04:00 PM) 
Memorandum in Opposition to Motion to Amend 
Hearing result for Status held on 10/10/2008 
04:00 PM: District Court Hearing Held 
Court Reporter: Hohenleitner 
Number of Transcript Pages for this hearing 
estimated: less than 50 
CCBROWKM Hearing result for Motion to Amend held on 
10/10/2008 04:00 PM: Hearing Held 
CCBROWKM Case Taken Under Advisement 
Judge 
Michael McLaughlin 
Michael McLaughlin 
Michael McLaughlin 
Michael McLaughlin 
Michael McLaughlin 
Michael McLaughlin 
Michael McLaughlin 
DCABBOSM 
DCABBOSM 
DCABBOSM 
DCABBOSM 
Hearing Scheduled (Jury Trial 07/06/2009 09:00 Michael McLaughlin 
AM) 5 days 
Hearing Scheduled (C'1vil Pretrial Conference 
06/23/2009 03:00 PM) 
Hearing Scheduled (Status by Phone 
03/30/2009 04:00 PM) 
Scheduling Order 
CCCHILER Motion to Disqualify 
Michael McLaughlin 
Michael McLaughlin 
Michael McLaughlin 
Michael McLaughlin 
Michael McLaughlin 
Michael McLaughlin 
Michael McLaughlin 
Michael McLaughlin 
CCAMESLC Motion To Disqualify 
CCBROWKM Order to Disqualify - Judge McKee 
CCLYKEAL Notice Of Service 
CCBROWKM Order Granting Motion to Disqualify - Judge 
Reinhardt 
DCABBOSM Memorandum Decision on Plaintiffs Motion to 
Amend Complaint 
Michael McLaughlin 
CCNELSRF 
CCCHILER 
CCCHILER 
CCCHILER 
CCCHILER 
CCCHILER 
CCRANDJD 
CCGWALAC 
CCGWALAC 
Notice Of Service Michael McLaughlin 
Defendant Wesley C Prouty's Motion For Partial Michael McLaughlin 
Summary Judgment 
Affidavit of Counsel in Support of Defendant 
Wesley Prouty's Motion for Partial Summary 
Judgment 
Michael McLaughlin 
Memorandum in Support of Defendant Wesley C Michael McLaughlin 
Prouty's Motion for Summary Judgment 
Notice Of Hearing Michael McLaughlin 
Hearing Scheduled (Motion for Partial Summary Michael McLaughlin 
Judgment 01/13/2009 03:00 PM) 
Notice Of Service 
Amended Notice of Hearing 
Hearing result for Motion for Partial Summary 
Judgment held on 01/13/2009 03:00 PM: 
Hearing Vacated 
Michael McLaughlin 
Michael McLaughlin 
Michael McLi(i}i@Q Q 4 
Date: 6/17/2010 Judicial District Court - Ada Count User: CCLUI\JDMJ 
Time: 08:35 AM ROA Report 
Page 3 of 11 Case: CV-Pl-2008-06177 Current Judge: Michael McLaughlin 
John Stem vs. City Of Garden City Idaho, etal. 
John Stem vs. City Of Garden City Idaho, Wesley C Prouty 
Date Code User Judge 
1/5/2009 HRSC CCGWALAC Hearing Scheduled (Motion for Partial Summary Michael McLaughlin 
Judgment 01/27/2009 03:30 PM) 
1/12/2009 MOTN CCTOWNRD Motion to Allow Second Amended Complaint Michael McLaughlin 
AFFD CCTOWNRD Affidavit of Bud Landon Michael McLaughlin 
AFFD CCTOWNRD Affidavit of Douglas W. Crandall Michael McLaughlin 
MEMO CCTOWNRD Plaintiffs Memorandum Opposition to Motion for Michael McLaughlin 
Summary Judgment 
NOHG CCTOWNRD I\Jotice Of Hearing Michael McLaughlin 
HRSC CCTOWNRD Hearing Scheduled (Motion 01/27/2009 03:30 Michael McLaughlin 
PM) Motion to Allow Second Amended Complaint 
1/16/2009 NOTS CCLYKEAL Notice Of Service Michael McLaughlin 
1/20/2009 MEMO CCRANDJD Memorandum in Opposition to Motion to Allow Michael McLaughlin 
Second Amended Complaint 
RPLY CCRANDJD Reply Memorandum in Support of Motion for Michael McLaughlin 
Summary Judgment 
1/26/2009 MISC CCGWALAC Plaintiffs 26(b )( 4) Statement Michael McLaughlin 
1/27/2009 DCHH CCBROWKM Hearing result for Motion held on 01/27/2009 Michael McLaughlin 
03:30 PM: District Court Hearing Held 
Court Reporter: Tardiff 
Number of Transcript Pages for this hearing 
estimated: Motion to Allow Second Amended 
Complaint less than 50 pgs 
HRHD CCBROWKM Hearing result for Motion for Partial Summary Michael McLaughlin 
Judgment held on 01/27/2009 03:30 PM: 
Hearing Held 
ADVS CCBROWKM Case Taken Under Advisement Michael McLaughlin 
1/28/2009 NOTS CCTOWNRD Notice Of Service Michael McLaughlin 
2/18/2009 DEOP DCABBOSM Memorandum Decision on Plaintiffs Motion to Michael McLaughlin 
Allow Second Amended Complaint and 
Defendant Wesley Prouty's Motion for Partial 
Summary Judgment 
2/19/2009 NOTO CCDWONCP (7) Notices Of Taking Deposition Michael McLaughlin 
2/23/2009 AMEN CCRANDJD Amended Notice of Deposition Michael McLaughlin 
AMEN CCWRIGRM Amended Notice of Deposition Michael McLaughlin 
2/24/2009 CONT CCBROWKM Continued (Status by Phone 03/31/2009 04:15 Michael McLaughlin 
PM) 
2/25/2009 NOHG CGGARDAL Amended Notice of Telephonic Status Michael McLaughlin 
Conference 3.31.09@ 4:15pm 
2/26/2009 AMCO CCLYKEAL Second Amended Complaint Filed and Demand Michael McLaughlin 
for Jury Trial 
3/2/2009 NOTO CCRANDJD Notice Of Taking Deposition Michael McLaughlin 
OBJE IVICBIEHKJ Objection to Plaintiffs Statement Michael McLaijhlin 
3/4/2009 NOTO MCBIEHKJ Notice Of Taking Deposition of Jerrie Wolfe Michael Meo i(j,0 0 5 
NOTO IVICBIEHKJ Notice Of Taking Deposition of Max Smith Michael McLaughlin 
Date: 6/17/2010 
Time: 08:35 AM 
Page 4 of 11 
h Judicial District Court - Ada Count 
ROA Report 
Case: CV-Pl-2008-06177 Current Judge: Michael McLaughlin 
John Stem vs. City Of Garden City Idaho, etal. 
User: CCLUI\JDMJ 
John Stem vs. City Of Garden City Idaho, Wesley C Prouty 
Date 
3/4/2009 
3/5/2009 
3/9/2009 
3/10/2009 
3/12/2009 
3/13/2009 
3/31/2009 
4/6/2009 
4/13/2009 
4/15/2009 
Code 
AFOS 
AFOS 
NODT 
NODT 
MISC 
MOTN 
MOTN 
MEMO 
ANSW 
NOHG 
MISC 
AFOS 
AFOS 
AFOS 
HRVC 
User 
Affidavit Of Service 2.27.09 
Affidavit Of Service 2.28.09 
Judge 
Michael McLaughlin 
Michael McLaughlin 
CCFERCJD 
CCFERCJD 
CCFERCJD Amended Notice Of Deposition Duces Tecum Of Michael McLaughlin 
Marc Jung 
CCFERCJD 
CCAMESLC 
CCGWALAC 
CCGWALAC 
Amended Notice Of Deposition Duces Tecum 
Larry O'Leary 
Joinderin Objection to Plaintiff's Statement 
Motion to Vacate and Reset Trial 
Motion to Strike 
CCGWALAC Memorandum in support of Motion to Strike 
CCRANDJD City of Garden City Idaho's Answer to Second 
Amended Complaint (Davis for Garden City) 
CCCHILER Notice Of Hearing (3/31/09 @4:15pm) 
MCBIEHKJ Garden Citys Joinder in Motion to Vacate and 
Reset Trial 
CCNELSRF Affidavit Of Service 02/19/08 
CCNELSRF Affidavit Of Service 02/24/09 
CCTOWNRD Affidavit Of Service (3-4-09) 
Michael McLaughlin 
Michael McLaughlin 
Michael McLaughlin 
Michael McLaughlin 
Michael McLaughlin 
Michael McLaughlin 
Michael McLaughlin 
Michael McLaughlin 
Michael McLaughlin 
Michael McLaughlin 
Michael McLaughlin 
CCBROWKM Hearing result for Civil Pretrial Conference held Michael McLaughlin 
on 06/23/2009 03:00 PM: Hearing Vacated 
HRVC CCBROWKM Hearing result for Jury Trial held on 07/06/2009 Michael McLaughlin 
09:00 AM: Hearing Vacated 5 days 
DCHH CCBROWKM Hearing result for Status by Phone held on Michael McLaughlin 
03/31/2009 04:15 PM: District Court Hearing Hel( 
NOTC 
NOTC 
NOTC 
HRSC 
HRSC 
HRSC 
NODT 
NOTC 
NOTS 
CCANDEJD 
CCANDEJD 
DCABBOSM 
DCABBOSM 
DCABBOSM 
DCABBOSM 
CCANDEJD 
CCMCLILI 
CCCHILER 
Court Reporter: Vanessa Gosney 
Number of Transcript Pages for this hearing 
estimated: less than 50 
Amended Notice of Depo, Duces Tecum, of 
WIiiiam Karcher 
Michael McLaughlin 
Ameded Notice of Depo, Duces Tecum, of Beth Michael McLaughlin 
Cunningham 
Notice of Rescheduled Trial, Pretiral and Michael McLaughlin 
Telephonic Status Conference 
Hearing Scheduled (Jury Trial 04/05/2010 09:00 Michael McLaughlin 
AM) 6 days 
Hearing Scheduled (Civil Pretrial Conference Michael McLaughlin 
03/15/2010 03:00 PM) 
Hearing Scheduled (Status by Phone Michael McLaughlin 
11/16/2009 04:15 PM) 
Second Amended Notice Of Deposition Duces Michael McLaughlin 
Tecum of John Stem 
Second Notice of Deposition, Duces Tecum, of Michael Mci...-.~l,iilh Q 6 
Custom Rock Tops, Inc. UU U U 
Notice Of Service Michael McLaughlin 
Date: Gi17/2010 
Time: 08:35 AM 
Page 5 of 11 
h Judicial District Court - Ada Count 
ROA Report 
Case: CV-Pl-2008-06177 Current Judge: Michael McLaughlin 
John Stem vs. City Of Garden City Idaho, etal. 
User: CCLUNDMJ 
John Stem vs. City Of Garden City Idaho, Wesley C Prouty 
Date 
4/20/2009 
4/24/2009 
4/29/2009 
4/30/2009 
5/19/2009 
5120/2009 
6/112009 
6/10/2009 
9/15/2009 
9/28/2009 
10/9/2009 
10/14/2009 
10/16/2009 
Code 
AFOS 
HRSC 
MOTN 
NOHG 
AMEN 
DCHH 
NOTS 
ORDR 
ORDR 
AI\ISW 
NOTS 
DEWI 
MOSJ 
AFFD 
MEMO 
MISC 
NOHG 
HRSC 
NOHG 
MOSJ 
STMT 
MEMO 
User 
CCBLIRGBL 
CCAMESLC 
CCNELSRF 
CCNELSRF 
Judge 
Affidavit Of Service 4/15/09 Michael McLaughlin 
Notice of Hearing (Motion to Strike 05/19/2009 Michael McLaughlin 
02:30 PM) 
Motion to Amend Scheduling Order RE: Discovery Michael McLaughlin 
Notice Of Hearing (05/19/2009 02:30 PM) Michael McLaughlin 
CCDWONCP Amended Notice of Hearing (05/19/09 at 2;30 
PM) 
Michael McLaughlin 
Michael McLaughlin CCBROWKM Hearing result for Motion held on 05/19/2009 
02:30 PM: District Court Hearing Held 
Court Reporter: Susan Gambee 
Number of Transcript Pages for this hearing 
estimated: Motion to Strike - less than 50 
MCBIEHKJ Notice Of Service Michael McLaughlin 
DCABBOSM 
DCABBOSM 
CCCHILER 
CCSIMMSM 
CCDWONCP 
CCHOLMEE 
CCHOLMEE 
CCHOLMEE 
CCHOLMEE 
CCRANDJD 
CCRANDJD 
CCBOURPT 
Order Amending Scheduling Order Re: Discovery Michael McLaughlin 
Order Granting Motion to Strike Michael McLaughlin 
Defendant Wesley C Prouty's Answer to Second Michael McLaughlin 
Amended Complaint and Demand for Jury Trial 
(David Claiborne for Wesley Prouty) 
Notice Of Service Michael McLaughlin 
Defendant City of Garden City Idaho's Disclosure Michael McLaughlin 
of Expert Witnesses 
Defendant Proutys Second Motion For Summary Michael McLaughlin 
Judgment 
Affidavit of Counsel Re Motion for Summary Michael McLaughlin 
Judgment 
Memorandum in Support of Motion for Summary Michael McLaughlin 
Judgment 
Statement of Facts Re: Motion for Summary Michael McLaughlin 
Judgment 
Notice Of Hearing re Second Motion for Summary Michael McLaughlin 
Judgment (11/17/09 @ 4 pm) 
Hearing Scheduled (Motion for Summary Michael McLaughlin 
Judgment 11/17/2009 04 00 PM) Defendant's 
Second Motion for Summary Judgment 
Notice Of Hearing re Second Motion for Summary Michael McLaughlin 
Judgment (11.17.09@4:00pm) 
CCDWONCP Defendant City of Garden City's Motion For 
Summary Judgment 
Michael McLaughlin 
CCDWONCP Defendant City of Garden City's Statement of 
Material Facts Not in Dispute in Support of 
Defendant City of Garden City's Motion for 
Summary Judgment 
CCDWONCP Memorandum in Support of Defendant City of 
Garden City's Motion for Summary Judgment 
. 
Michael McLaughlin 
Michael McLaughlin 
000007 
Date: 6/17/2010 
Time: 08:35 AM 
Page 6 of 11 
h Judicial District Court • Ada Count ~ 
ROA Report 
Case: CV-Pl-2008-06177 Current Judge: Michael McLaughlin 
John Stem vs. City Of Garden City Idaho, etal. 
User: CCLUI\IDMJ 
John Stem vs. City Of Garden City Idaho, Wesley C Prouty 
Date Code User Judge 
10/16/2009 AFFD CCDWONCP Affidavit of Ron Overton in Support of Defendant Michael McLaughlin 
City of Garden City's Motion for Summary 
Judgment 
AFFD CCDWONCP Affidavit of James J Davis in Support of Michael McLaughlin 
Defendant City of Garden City's Motion for 
Summary Judgment 
NOHG CCDWONCP Notice Of Hearing (11/17/09 at 4:00 PM) Michael McLaughlin 
(Defendant City of Garden City's Motion for 
Summary Judgment) 
10/20/2009 HRSC CCAMESLC Amended Notice Hearing (Motion for Summary Michael McLaughlin 
Judgment 12/15/2009 03:00 PM) 
NOHG CCRANDJD Amended Notice Of Hearing re Second Motion for Michael McLaughlin 
Summary Judgment (12/15/2009 @ 3 pm) 
HRSC CCRANDJD Hearing Scheduled (Motion for Summary Michael McLaughlin 
Judgment 12/15/2009 03:00 PM) Second Motion 
for Summary Judgment 
10/22/2009 AMEN CCDELAAA Amended Notice of Hearing (12/15/09 @3pm) Michael McLaughlin 
HRSC CCDELAAA Hearing Scheduled (Hearing Scheduled Michael McLaughlin 
12/15/2009 03:00 PM) Motion for Summary 
Judgment 
11/12/2009 AFFD MCBIEHKJ Affidavit of Lance Anderson Michael McLaughlin 
11/13/2009 HRVC TCHOCA Hearing result for Motion for Summary Judgment Michael McLaughlin 
held on 11/17/2009 04:00 PM: Hearing Vacated 
Defendant's Second Motion for Summary 
Judgment 
11/16/2009 MOVA CCWRIGRM Motion To Vacate Hearing Michael McLaughlin 
M0TN CCWRIGRM Plaintiffs Motion to Compel Request for Entry Michael McLaughlin 
Upon Land for Inspection and Other Purposes 
AFFD CCWRIGRM Affidavit of Lance Anderson Michael McLaughlin 
AFFD CCWRIGRM Affidavit of Douglas W Crandall Michael McLaughlin 
NOHG CCHOLMEE Notice Of Hearing Re Motion to Vacate Summary Michael McLaughlin 
Judgment 12.8.09@3:00PM 
HRSC CCHOLMEE Hearing Scheduled (Motion 12/08/2009 03:00 Michael McLaughlin 
PM) Motion to Vacate Summary Judgment 
Hearings 
11/17/2009 HRHD TCHOCA Hearing result for Status by Phone held on Michael McLaughlin 
11/16/2009 04:15 PM: Hearing Held 
HRVC TCHOCA Hearing result for Motion for Summary Judgment Michael McLaughlin 
held on 12/15/2009 03:00 PM: Hearing Vacated 
11/30/2009 MEMO CCWRIGRM Defendant Proutys Memorandum in Opposition to Michael McLaughlin 
Plaintiffs Motion to Compel Request for Entry 
Upon Land for Inspection and Other Purposes, 
and in Opposition to Plaintiffs Motion to Vacate 
Hearing 
AFFD CCWRIGRM Affidavit of Counsel Michael Mc(}O@-(J Q 8 
AFFD CCWRIGRM Affidavit of Wes Prouty Michael McLaughlin 
Date: 6/17/2010 h Judicial District Court - Ada Count User: CCLUNDMJ 
Time: 08:35 AM ROA Report 
Page 7 of 11 Case: CV-Pl-2008-06177 Current Judge: Michael McLaughlin 
John Stem vs. City Of Garden City Idaho, eta I. 
John Stem vs. City Of Garden City Idaho, Wesley C Prouty 
Date Code User Judge 
12/1/2009 NOTC CCWRIGRM Plaintiffs Notice of Association of Counsel (Emil R Michael McLaughlin 
Berg, associate atty with Douglas Crandall, for 
Plaintiff, John Stem) 
MOTN CCWRIGRM Plaintiffs Cross Motion for Partial Summary Michael McLaughlin 
Judgment against Defendant Prouty 
AFFD CCWRIGRM Affidavit of David Stem Michael McLaughlin 
AFFD CCWRIGRM Affidavit of John Stem Michael McLaughlin 
AFFD CCWRIGRM Affidavit of Jeffrey Block Michael McLaughlin 
AFFD CCWRIGRM Affidavit of Douglas W Crandall Michael McLaughlin 
MEMO CCWRIGRM Memorandum of Law in Support of Plaintiffs Michael McLaughlin 
Cross-Motion for Partial Summary Judgment 
Against Defendant Prouty 
MEMO CCWRIGRM Plaintiffs Memorandum of Law in Opposition to Michael McLaughlin 
Defendant Proutys Second Motion for Summary 
Judgment and Defendant City of Garden Citys 
Motion for Summary Judgment 
12/2/2009 AFFD CCNELSRF Affidavit of Mark Hedge Michael McLaughlin 
12/4/2009 RPLY CCBOURPT Reply Memorandum in Support of Defendant City Michael McLaughlin 
of Garden Citys Motion for Summary Judgment 
AFSM CCBOURPT Supplemental Affidavit In Support Of Motion Michael McLaughlin 
MOTN CCBOURPT Motion to Strike Michael McLaughlin 
MEMO CCBOURPT Memorandum in Support of Motion to Strike Michael McLaughlin 
NOHG CCBOURPT Notice Of Hearing re Motion to Strike (12.15.09@ Michael McLaughlin 
03:00pm) 
HRSC CCBOURPT Hearing Scheduled (Motion 12/15/2009 03:00 Michael McLaughlin 
PM) Motion to Strike 
MOTN CCBOURPT Motion to Shorten Time Michael McLaughlin 
AFSM CCBOURPT Affidavit In Support Of Motion Michael McLaughlin 
NOHG CCBOURPT Notice Of Hearing re Motion to Shorten Time Michael McLaughlin 
(12.15.09@ 3:00pm) 
12/7/2009 NOTC CCMASTLW Notice of Non-Opposition re Garden City's Motion Michael McLaughlin 
for Summary Judgment 
NOTC CCMASTLW Notice of Joinder re Garden c·Ity's Motion to Michael McLaughlin 
Strike 
NOTC CCMASTLW Notice of Joinder re Garden City's Motion to Michael McLaughlin 
Shorten Time 
12/8/2009 HRVC TCHOCA Hearing result for Motion held on 12/08/2009 Michael McLaughlin 
03:00 PM: Hearing Vacated Motion to Vacate 
Summary Judgment Hearings/Defendant 
Request 
NOTC MCBIEHKJ Notice to Vacate Hearing Michael McLaughlin 
NOTC CCBOURPT Notice of Joinder Re·. Garden City's Motion to Michael 1J~~ttr(t 9 
Shorten Time for Hearing 
NOHG CCMASTLW Notice Of Hearing (12-15-09 3:00 pm) Michael McLaughlin 
Date: 6/17/2010 h Judicial District Court - Ada Count User: CCLUNDMJ 
Time: 08:35 AM ROA Report 
Page 8 of 11 Case: CV-Pl-2008-06177 Current Judge: Michael McLaughlin 
John Stem vs. City Of Garden City Idaho, etal. 
John Stem vs. City Of Garden City Idaho, Wesley C Prouty 
Date Code User Judge 
12/8/2009 MOTN CCDWONCP Defendant Wesley Prouty's Motion to Shorten Michael McLaughlin 
Time for Hearing on Motion to Strike 
NOHG CCDWONCP Notice Of Hearing (12/15/09@ 3:00 PM) Michael McLaughlin 
MEMO CCDWONCP Memorandum in Opposition to Plaintiffs Michael McLaughlin 
Cross-Motion for Partial Summary Judgment 
Against Defendant Prouty 
MEMO CCDWOI\JCP Reply Memorandum in Support of Defendant Michael McLaughlin 
Prouty's Second Motion for Summary Judgment 
MOTN CCWRIGRM Defendant Wesley C Proutys Motion to Strike re Michael McLaughlin 
Affidavit of Mark Hedge 
MOTN CCWRIGRM Defendant Wesley Proutys Motion to Strike Michael McLaughlin 
Affidavit of Jeffrey Block 
AFFD CCWRIGRM Affidavit of David P Claiborne in Support of Michael McLaughlin 
Defendant Wesley C Proutys Motion to Shorten 
Time for Hearing 
AFFD CCWRIGRM Affidavit of Counsel re Plaintiffs CrossMotion for Michael McLaughlin 
Partial Summary Judgment 
12/14/2009 MOTN CCLATICJ Motion to Sho'rten Time Michael McLaughlin 
RSPN CCLATICJ Plaintiffs Response to Defendant City of Garden Michael McLaughlin 
City's Motion to Strike 
RSPN CCLATICJ Plaintiffs Response to Defendant Wesley Michael McLaughlin 
Prouty's Motion to Strike Affidavit of Mark Hedge 
MOTN CCLATICJ Plaintiffs Motion for Relief From Scheduling Michael McLaughlin 
Order With Respect to Jeffrey Block Oral 
Argument Requested 
RSPN CCLATICJ Plaintiffs Response to Defendant Wesley Michael McLaughlin 
Prouty's Motion to Strike Affidavit of Jeffrey Block 
MEMO CCLATICJ Reply Memorandum in Support of Plaintiffs Michael McLaughlin 
Cross-Motion for Partial Summary Judgment 
Against Defendant Prouty 
NOHG CCLATICJ I\Jotice Of Hearing on Motion for Relief From Michael McLaughlin 
Scheduling Order With Respect to Jeffrey Block 
(12/15/09@3 pm) 
12/15/2009 DCHH TCHOCA Hearing result for Motion held on 12/15/2009 Michael McLaughlin 
03:00 PM: District Court Hearing Held 
Court Reporter: Sue Wolf 
Number of Transcript Pages for this hearing 
estimated: Motion to Strike and Motion to 
Shorten Time/50 
CONT TCHOCA Continued (Hearing Scheduled 12/28/2009 Michael McLaughlin 
02:00 PM) Motion for Summary Judgment 
HRVC TCHOCA Hearing result for Motion for Summary Judgment Michael McLaughlin 
held on 12/15/2009 03:00 PM: Hearing Vacated 
Second Motion for Summary Judgment and 
Motion for Relief from Scheduling Order With 000010 Respect to Jeffrey Block 
12/17/2009 NOHG CCLATICJ Notice Of Hearing re Motion for Summary Michael McLaughlin 
Judgment (12/28/09@ 2 pm) 
Date: 6/17/2010 
Time: 08:35 AM 
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12/17/2009 NOTH CCWRIGRM Notice Of Hearing (12/28/09@ 2:00pm) 
12/28/2009 MEMO DCJOHNSI Memorandum Decision Re: Motions to Strike 
DCHH TCHOCA Hearing result for Hearing Scheduled held on 
12/28/2009 02:00 PM: District Court Hearing Hel, 
Court Reporter: Penny Tardiff 
Number of Transcript Pages for this hearing 
estimated: Motion for Summary Judgment 
1/25/2010 DEOP DCABBOSM Memorandum Decision on (1) Defendant City of 
Garden City's Motion for Summary Judgment (2) 
Defendant Prouty's Motion for Summary 
Judgment (3) Plantiff's Cross-Motion for Partial 
Summary Judgment 
2/9/2010 MOTN CCBOURPT Motion to Include Prayer for relief Seeking 
Punitive Damages Against Defendant Prouty 
AFFD CCBOURPT Affidavit of Douglas Crandall Re Motion 
AFFD CCBOURPT Affidavit of Mark Hedge Re Motion 
MEMO CCBOURPT Memorandum of Law In Support of Plaintiff's 
Motion 
MOTN CCBOURPT Motion Shortening Time 
NOTC CCBOURPT Notice of Hearing on Motion for Relief from 
Scheduling Order with Respect to Jeffrey Block 
(02.19.10@ 9:00 AM) 
HRSC CCBOURPT Hearing Scheduled (Motion 02/19/2010 09:00 
AM) Motion for Relief from Scheduling Order 
2/12/2010 MOTN CCLATICJ Motion for Reconsideration re Memorandum 
Decision on Defendant Prouty's Motion for 
Summary Judgment 
NOHG CCLATICJ Notice Of Hearing re Defendant Prouty's Motion 
for Reconsideration (03/05/10 @ 9:30 am) 
HRSC CCLATICJ Hearing Scheduled (Motion 03/05/201 O 09:30 
AM) 
MISC CCMCULI Supplemental to Plaintiff's Motion to Include 
Prayer for Relief Seeking Punitive Damages 
Against Defendant 
MOTN CCMASTLW Motion for Reconsideration 
NOHG CCMASTLW Notice Of Hearing (03/05/10@ 9:30 am) 
2/16/2010 HRVC TCHOCA Hearing result for Motion held on 02/19/2010 
09:00AM: Hearing Vacated Motion for Relief 
from Scheduling Order, Motion to Include Prayer 
for Relief Seeking Punitive Damages 
ORDR TCHOCA Order Motion To Shorten Time for Motions is 
Denied 
MEMO MCBIEHKJ Memorandum in Opposition to Motion in Include 
Prayer for Relief and Motion for Relief from 
Scheduling Order 
2/18/2010 AMEN CCWRIGRM (2) Amended Notice of Hearing (03/05/10 @ 
9:30am) 
User: CCLUNDMJ 
Judge 
Michael McLaughlin 
Michael McLaughlin 
Michael McLaughlin 
Michael McLaughlin 
Michael McLaughlin 
Michael McLaughlin 
Michael McLaughlin 
Michael McLaughlin 
Michael McLaughlin 
Michael McLaughlin 
Michael McLaughlin 
Michael McLaughlin 
Michael McLaughlin 
Michael McLaughlin 
Michael McLaughlin 
Michael McLaughlin 
Michael McLaughlin 
Michael McLaughlin 
Michael McLaughlin 
Michael McLaughlin 
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Michael McLaughlin 
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2/18/2010 HRSC CCWRIGRM Hearing Scheduled (Hearing Scheduled 
03/05/2010 09:30 AM) Motion to Include Prayer 
for Relief 
and Motion for Relief from Scheduling Order 
MEMO CCCHILER Memorandum in Support of Motion for 
Reconsideration 
2/22/2010 RPLY CCNELSRF Plaintiffs Reply RE: Motion to Include Prayer 
Seeking Punitive Damages and Re Motion Seking 
Relief From Scheduling Order 
AFFD CCNELSRF Affidavit of Douglas W Crandall 
2/26/2010 MEMO CCNELSRF Plaintiffs Memorandum in Opposition to 
Defendant Proutys Motion for Reconsideration 
3/2/2010 STIP CCGARDAL Stipulation to Dismiss Defendant City of Garden 
City with Prejudice 
NOTC CCMASTLW Notice of Change of Firm Address and Facsimile 
3/3/2010 MEMO CCTOWNRD Reply Memorandum in Support of Motion for 
Reconsideration 
3/5/2010 DCHH TCHOCA Hearing result for Motion held on 03/05/2010 
09:30 AM: District Court Hearing Held 
Court Reporter: Dianne Cromwell 
Number of Transcript Pages for this hearing 
estimated: Defendant Prouty's Motion for 
Reconsideration/100 
DCHH TCHOCA Hearing result for Hearing Scheduled held on 
03/05/2010 09:30 AM: District Court Hearing Heh 
Court Reporter: Dianne Cromwell 
Number of Transcript Pages for this hearing 
estimated: Motion to Include Prayer for Relief 
and Motion for Relief from Scheduling Order/100 
MISC TCHOCA CT Takes Motions Under Advisement 
3/8/2010 CDIS TCHOCA Civil Disposition entered for: City Of Garden City 
Idaho, Defendant. Filing date: 3/8/201 O 
ORDR CCTHIEBJ Order To Dismiss Defendant City Of Garden City, 
Idaho, With Prejudice 
3/15/2010 HRVC TCHOCA Hearing result for Civil Pretrial Conference held 
on 03/15/2010 03:00 PM: Hearing Vacated 
3/19/2010 DEOP DCABBOSM Memorandum Decision re: Defendant Prouty's 
Motion for Reconsideration 
HRVC TCHOCA Hearing result for Jury Trial held on 04/05/2010 
09:00 AM: Hearing Vacated 6 days 
3/25/2010 MEMC CCTOWNRD Memorandum Of Costs And Attorney Fees 
3/29/2010 CDIS TCHOCA Civil Disposition entered for: Prouty, Wesley C, 
Defendant; Stem, John, Plaintiff. Filing date: 
3/29/2010 
STAT TCHOCA STATUS CHANGED: Closed 
4/6/2010 MOTN MCBIEHKJ Motion to Disallow Part of Claimed Costs 
AFFD MCBIEHKJ Affidavit of Douglas W Crandall 
User: CCLUNDMJ 
Judge 
Michael McLaughlin 
Michael McLaughlin 
Michael McLaughlin 
Michael McLaughlin 
Michael McLaughlin 
Michael McLaughlin 
Michael McLaughlin 
Michael McLa1,1ghlin 
Michael McLaughlin 
Michael McLaughlin 
Michael McLaughlin 
Michael McLaughlin 
Michael McLaughlin 
Michael McLaughlin 
Michael McLaughlin 
Michael McLaughlin 
Michael McLaughlin 
Michael McLaughlin 
,,. 
Michael Mcic,ij~ 12 
Michael McLaughlin 
Michael McLaughlin 
Date: 6/17/2010 
Time: 08:35 AM 
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Date Code User Judge 
4/6/2010 MEMO MCBIEHKJ Memorandum of Law in Support of Motion to Michael McLaughlin 
Disallow 
4/7/2010 AMEI\J CCBOYIDR Amended Memorandum of Court Costs Michael McLaughlin 
4/14/2010 REPL CCHOLMEE Reply Memorandum in Support of Motion to Michael McLaughlin 
Disallow Part of Claimed Costs 
4/28/2010 APSC CCTHIEBJ Appealed To The Supreme Court Michael McLaughlin 
4/29/2010 NOHG CCNELSRF Notice Of Hearing Michael McLaughlin 
HRSC CCNELSRF Hearing Scheduled (Hearing Scheduled Michael McLaughlin 
05/18/2010 03:00 PM) Defendant's Amended 
Memorandum of Cost and and Plaintiffs 
Objecton 
STAT CCNELSRF STATUS CHANGED: Closed pending clerk Michael McLaughlin 
action 
4/30/2010 HRSC CCSULLJA Hearing Scheduled (05/18/10@ 3:00 PM) Michael McLaughlin 
MISC CCTHIEBJ Designation Of Additional Transcripts To Be Michael McLaughlin 
Included On Appeal 
5/4/2010 REQU CCTHIEBJ Request For Additional Documents to be Included Michael McLaughlin 
in the Clerk's Record 
5/18/2010 DCHH TCHOCA Hearing result for Hearing Scheduled held on Michael McLaughlin 
05/18/2010 03:00 PM: District Court Hearing Helt 
Court Reporter: Susan Gambee 
Number of Transcript Pages for this hearing 
estimated: Defendant's Amended Memorandum 
of Cost and and Plaintiffs Objecton/ 50 
6/1/2010 CDIS DCABBOSM Civil Disposition entered for: Prouty, Wesley C, Michael McLaughlin 
Defendant; Stem, John, Plaintiff. Filing date: 
6/1/2010 
STAT DCABBOSM STATUS CHANGED: Closed Michael McLaughlin 
JDMT DCABBOSM Judgment Re: Costs Michael McLaughlin 
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DOUGLAS W. CRANDALL 
Attorney at Law 
420 W. Main Street, Suite 206 
Boise, Idaho 83 702 
Tel: (208) 343-1211 
Fax: (208) 336-2088 
ISB #3962 
JEFFREY T. SHEEHAN 
Attorney at Law 
420 W. Main Street, Suite 206 
Boise, Idaho 83702 
Tel: (208) 287-4499 
Fax: (208) 336-2088 
ISB #7263 
Attorneys for Plaintiff 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
JOHN STEM, 
Plaintiff, 
VS. 
COMPLAINT AND DEMAND FOR 
JURY TRIAL 
CITY OF GARDEN CITY, IDAHO and 
WESLEY C. PROUTY 
Defendants. 
The Plaintiff, JOHN STEM, by and through his counsel of record, and Douglas W. Crandall 
Jeffrey T. Sheehan, herewith submits his claims against the Defendants captioned above, and states 
and alleges as follows: 
JURISDICTION, PARTIES, AND VENUE 
1. At all times material to the Complaint filed herein, the Plaintiff, John Stem, is an 
adult resident and domiciliary of the State of Idaho, County of Ada, presently residing at 2220 
W. Lonesome Dove Road, Meridian, Idaho 83646. 
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2. Defendant, City of Garden City, Idaho, 1s a political subdivision and 
governmental entity of the State of Idaho. 
3. On or about April 2, 2007, Plaintiff, by and through undersigned counsel, gave 
notice of tort claim against Defendant, City of Garden City, Idaho (hereinafter "Garden City"), 
pursuant to Idaho Code §6-906. A copy of said Notice of Tort Claim is annexed hereto and 
incorporated herein as Exhibit "A". 
4. Following service of the Notice of Tort Claim upon Defendant, Garden City, 
more than ninety (90) days passed without the said governmental entity approving or denying the 
claims presented. Pursuant to Idaho Code §6-910, this suit is brought following the timely notice 
and subsequent denial of Plaintiffs claims. 
5. Pursuant to Idaho Code §6-914, this Court has jurisdiction over any action 
brought under the Tort Claims Against Governmental Entities Act and is governed by the Idaho 
Rules of Civi] Procedure insofar as being consistent with the Act. 
6. Pursuant to Idaho Code §6-915, venue is proper against Defendant, Garden City, 
in the county in which the cause of action arose. In addition, the Plaintiff is a resident of the 
State ofldaho, County of Ada, and may bring an action in the county of his residence. 
7. Defendant, Wesley C. Prouty, is an adult citizen of the United States and is the 
owner of the property located at 4686 Chinden Boulevard, Garden City, Idaho 83714. 
8. Venue is proper as to Defendant, Wesley C. Prouty, pursuant to Idaho Code §5-
404, as said Defendant resides in Ada County, Idaho. 
FACTS AND GENERAL ALLEGATIONS 
9. At all times material to the Complaint filed herein, Defendant, Wesley C. Prouty, 
was and is the owner of real property located at 4686 Chinden Boulevard, Garden City, Idaho 
83714 (hereinafter "the premises"). 
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10. At all times material to the Complaint filed herein, Custom Rock Tops, Inc. leased 
the premises from Defendant, Wesley C. Prouty, for operation of a granite sales and installation 
business. 
11. At all times material to the Complaint filed herein, with the knowledge and 
consent of Defendant, Wesley C. Prouty, an area of the premises contiguous to the public 
sidewalk and roadway was used for loading and unloading goods (including granite) on the 
premises (hereinafter "loading area"). 
12. At all times material to the Complaint filed herein, the loading area of the 
premises is located in, on, and about the public streets, sidewalks or other areas maintained by 
the Defendant, Garden City. 
13. At all times material to the Complaint filed herein, the loading area of the 
premises contained one or more manhole covers to facilitate Defendant, Garden City's use, 
access, and maintenance of the city's water and sewer systems. 
14. On or about November 29, 2006, employees and/or agents of Custom Rock Tops, 
Inc. were unloading granite from a delivery truck onto a forklift in the loading area of the 
premises. 
15. At all times material to the Complaint filed herein, Custom Rock Tops, Inc., 
employed Plaintiff, John Stem, and Marc Jung. 
16. At all times material to the Complaint filed herein, Custom Rock Tops, Inc. was 
owned and operated by Jerry Rhinehart. 
17. At all times material to the Complaint filed herein, Plaintiff, John Stem, exercised 
ordinary care for his safety and was not in any way comparatively or contributorily negligent. 
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18. On or about November 29, 2006, employee, Marc Jung, and/or other employees 
of Custom Rock Top, Inc. were unloading granite from a delivery truck onto a forklift in the 
loading area of the premises. 
19. At said time and place, the forklift driver, Marc Jung, backed the forklift over a 
manhole cover in the loading area. 
20. At said time and place, the manhole cover broke, shattered and/or imploded under 
the weight of the forklift's wheels, thereby causing the forklift to tip over onto Plaintiff, John 
Stem, permanently and severely injuring him. 
21. Plaintiff, John Stem's right leg was pinned to the ground under the weight of the 
forklift and its load for an extended period of time. Employee, Marc Jung, jumped from the 
forklift as it was tipping over. 
22. Upon information and belief, the manhole cover which shattered, broke and/or 
imploded under the weight of the forklift on the premises, had a maximum load of approximately 
2,000 pounds and was designated as a "light duty" manhole cover. 
23. Upon information and belief, the appropriate manhole cover for loading areas 
where vehicles operate would be a "heavy duty" manhole cover, which has an approximate 
maximum load of 16,000 pounds. 
24. Upon information and belief, Defendant, Garden City, placed and/or installed the 
manhole covers located in the parking lot of the premises, or, alternatively, contracted a private 
construction company to do the same. 
25. Upon information and belief, employee, Marc Jung, was not certified to operate a 
forklift under applicable law, and no other such persons on the premises were properly certified. 
26. Upon information and belief, the manhole covers that were installed on the 
premises were manufactured by D & L Foundry and Supply, Inc. 
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27. Upon information and belief, the particular manhole cover which had shattered, 
broke and/or imploded under the weight of the forklift is cover B-5024 and is a light duty cover 
commonly placed in sidewalk locations, but not rated for roadway use. 
28. Upon information and belief, within each manhole is a water meter which is read 
by a devise referred to as a "pad", which permits water meter readings without removal of the 
manhole cover. Defendant, Garden City, has the water meters read regularly. 
29. Defendant, Wesley C. Prouty, has been owner and operator of the premises since 
1994. Upon information and believe, Defendant, Wesley C. Prouty, never inspected, maintained 
or replaced any of the water manhole covers. 
30. Upon information and belief, Defendant, Wesley C. Prouty, stated to his forklift 
operators never to drive over the manhole covers, because he didn't trust the manhole covers. 
31. Upon information and belief, Defendant, Wesley C. Prouty, knew, or had reason 
to know of the dangerous condition of the manhole covers and had failed to take any action to 
have appropriate heavy duty manhole covers installed. 
32. At all times material to the Complaint filed herein, Defendant, Wesley C. Prouty, 
was on notice of the dangerous condition the light duty manhole covers posed to the Plaintiff and 
other employees of Custom Rock Tops, Inc .. 
33. On or about January 8 or January 9, 2007, employees of Defendant, Garden City, 
replaced a casmg and manhole cover that broke and placed a metal plate over the new 
installation. 
COUNT I: NEGLIGENCE- DEFENDANT, WESLEY C. PROUTY 
(PREMISES LIABILITY) 
Plaintiff, John Stem, re-alleges each and every Paragraph 1 through 33 above, and further 
states as follows: 
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34. At all times material to the Complaint filed herein, Defendant, Wesley C. Prouty, 
had a duty of care toward any occupants upon the premises, including the employees of Custom 
Rock Tops, Inc. and Plaintiff, John Stem. 
35. At all times material to the Complaint filed herein, Defendant, Wesley C. Prouty, 
owed a duty of reasonable care to keep the premises in a reasonably safe and suitable condition 
to protect invitees from the activities of third parties on the premises, and to control the conduct 
of third persons, as to prevent them from conducting activities which create an unreasonable risk 
of bodily harm to others. 
36. At all times material to the Complaint filed herein, Defendant, Wesley C. Prouty, 
knew, or had reason to know, of the dangerous conditions with respect to the manhole covers and 
knew, or should have known the necessity and opportunity for exercising such control over 
Custom Rock Tops, Inc. and/or Defendant, Garden City. 
37. At all times material to the Complaint filed herein, Defendant, Wesley C. Prouty, 
had a duty to protect occupants on the premises from the dangerous conditions, including all 
foreseeable victims, such as the Plaintiff. 
38. At all times material to the Complaint filed herein, Defendant, Wesley C. Prouty, 
had a duty to act as a reasonably prudent land owner under similar circumstances. 
39. At all times material to the Complaint filed herein, Defendant, Wesley C. Prouty, 
had a duty to make the premises reasonably safe and discover concealed defects upon the 
premises, which said Defendant knew, or should have known, upon reasonable inspection. 
40. At all times material to the Complaint filed herein, Defendant, Wesley C. Prouty, 
owed Plaintiff a duty to keep the premises in a reasonably safe condition and to warn of hidden 
or concealed dangers which the Prouty knew, or should have known, by exercise of reasonable 
care. 
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41. Notwithstanding Defendant, Wesley C. Prouty's duties to Plaintiff, Defendant 
breached the standard of care owed to Plaintiff by failing to warn Plaintiff of the dangerous and 
improper manhole covers on the premises, failing to replace the manhole covers with covers of 
suitable strength and durability, failing to keep the premises in a reasonably safe condition, 
failing to protect the Plaintiff from dangerous conditions upon the premises, failing to maintain 
the manhole covers appropriately, failing to make reasonable inspections of the premises, and 
otherwise failing to make the premises reasonably safe. 
42. As a direct and proximate result of the Defendant, Prouty's negligent acts and 
omissions, the Plaintiff has and will continue to suffer extreme and substantial damages as more 
fully described below. 
COUNT II: NEGLIGENCE, DEFENDANT, GARDEN CITY 
Plaintiff, John Stem, re-alleges each and every paragraph numbered one (1) through 
forty-two ( 42) above and further states as follows: 
43. At all times material to the Complaint filed herein, Defendant, Garden City, had a 
duty of care toward any occupants upon the premises in the loading area, including the 
employees of Custom Rock Tops generally and to the Plaintiff individually. 
44. At all times material to the Complaint filed herein, Defendant, Garden City, had 
authority, dominion, control, and use of over the city's public utilities including the loading area 
of the premises described above. 
45. At all times material to the Complaint filed herein, the Defendant, Garden City, 
owed a duty to residents and members of the public to properly and prudently construct, 
maintain, and inspect the water and sewer systems within the city including the manhole covers 
on the premises. 
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46. At all times material to the Complaint filed herein, Defendant, Garden City, had 
the legal right and duty to monitor, access, use, maintain and inspect the loading area of the 
premises. 
47. At all times material to the Complaint filed herein, Defendant, Garden City, knew 
or had reason to know, of the dangerous conditions with respect to the manhole covers described 
above, and knew or should have known the necessity of replacing the manhole covers with 
"heavy duty" covers. 
48. At all times material to the Complaint filed herein, Defendant, Garden City, had 
actual or constructive knowledge of the inadequacy of the manhole covers upon the premises, as 
said Defendant made regular water meter readings at the location(s) of said covers. 
49. At all times material to the Complaint filed herein, Defendant, Garden City, owed 
a duty of reasonable care to keep the loading area of the premises in a reasonably safe and 
suitable condition and to protect occupants of the premises from dangerous conditions upon the 
premises. 
50. At all times material to the Complaint filed herein, Defendant, Garden City, owed 
a duty to third parties such as Custom Rock Tops and its employees so as to prevent them from 
conducting activities which create an unreasonable risk of bodily harm to others. 
51. At all times material to the Complaint filed herein, Defendant, Garden City, had a 
duty to act as a reasonably prudent municipality under similar circumstances. 
52. At all times material to the Complaint filed herein, Defendant, Garden City, had a 
duty to make the loading area of the premises reasonably safe and discover concealed defects 
upon the premises, which said Defendant knew, or should have known, upon reasonable 
inspection. 
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53. At all times material to the Complaint filed herein, Defendant, Garden City, owed 
Plaintiff a duty to keep the premises in a reasonably safe condition and to warn of hidden or 
concealed dangers which Garden City knew, or should have known, in exercise of reasonable 
care. 
54. Notwithstanding Defendant, Garden City's, duties to Plaintiff, Defendant, 
Garden City, breached the standard of care owed to Plaintiff by failing to warn Plaintiff of the 
dangerous and improper manhole covers in the loading area of the premises, failing to require 
Defendant Wesley C. Prouty to replace the manhole covers, failing to replace the manhole covers 
with covers of suitable strength and durability, failing to keep the loading area of the premises in 
a reasonably safe condition, failing to protect the Plaintiff from dangerous conditions upon the 
premises, failing to maintain the manhole covers appropriately, failing to make reasonable 
inspections of the loading area of the premises, and otherwise failing to make the loading area of 
the premises reasonably safe. 
55. As a direct and proximate result of the Defendant, Garden City's, negligent acts 
and omissions, the Plaintiff has and will continue to suffer extreme and substantial damages as 
more fully described below. 
DAMANGES AS TO ALL COUNTS 
56. As a direct and proximate result of the Defendants' negligent acts, the Plaintiff 
has suffered and will continue to suffer extreme physical pain, discomfort, and permanent 
disability, including the loss of Plaintiffs right leg. 
57. As a direct and proximate result of the said Defendants' negligent acts, Plaintiff 
has and will continue to spend substantial sums of money for medical care and treatment, as well 
as subsequent examinations, testing, diagnostic procedures, and various expenses incident 
thereto, in the amount to be specifically determined at trial. 
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58. As a direct and proximate result of Defendants' negligent acts, Plaintiff will 
continue to incur additional future medical bills and future expenses attendant to his injuries, 
both physical and psychological. 
59. As a direct and proximate result of the said Defendants' negligent acts, the 
Plaintiff has and will continue to incur substantial sums of money for prosthetic devices, 
appliances, fittings, rehabilitation, physical therapy, medications and prescriptions. 
60. As a direct and proximate result of the said Defendant's negligent acts, Plaintiff 
has and will continue to incur the loss of freedom of movement, severe and permanent pain, 
suffering, emotional distress, disfigurement, and suffer permanent medical and physical 
limitations. 
61. As a direct and proximate result of the said Defendant's negligent acts, the 
Plaintiff has and will continue to incur a substantial loss of wages and income, past, present, and 
future, to be specifically determined at trial. 
62. The Defendants' conduct as described herein and above was reckless and willful. 
63. The Defendants knew, or should have known that the subject premises posed an 
unacceptable and high degree of harm to foreseeable victims, including the Plaintiff, but, 
nevertheless, allowed the unsafe and inadequate manhole covers to remain on the property, 
knowing of the high potential for harm. Defendants' conduct is therefore willful, wanton, and 
reckless. As such, Idaho statutory cap on general damages does not apply, pursuant to Idaho 
Code §6-1603(4). 
COUNT III: DEMAND FOR ATTORNEY'S FEES 
64. As a result of each Defendant's conduct complained of herein, the Plaintiff has 
been required to retain the services of legal counsel to represent his interests in this matter. 
Pursuant to Idaho Code §§12-120 and 12-121, Rules 54(d)(l) and 54(e)(l) of the Idaho Rules of 
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Civil Procedure and all other applicable laws, Plaintiff is entitled to an award of attorneys' fees 
and costs incurred herein. 
WHEREFORE, the premises considered, the Plaintiff, JOHN STEM, respectfully prays 
for judgment against each of the Defendants as follows: 
(a) That a sum be granted to the Plaintiff adequate to compensate Plaintiff for all 
allowable general damages suffered by him, including but not limited to past, present and future 
physical and mental pain and suffering, anguish, disfigurement, impairment, and loss of 
enjoyment of life, in an amount to be determined at trial; 
(b) That a sum be granted to the Plaintiff adequate to compensate Plaintiff for his 
special damages consisting of past, present, and future medical and related expenses, and 
incidental expenses, in an amount unknown to the Plaintiff at this time, but which sum shall be 
more readily ascertained at the trial of this matter; 
(c) That a sum be granted to the Plaintiff to compensate Plaintiff for the past and 
future, permanent loss of income he has suffered and will suffer due to his inability to work 
during his recovery in an amount unknown to the Plaintiff at this time, but which sum shall be 
more readily ascertained at the trial of this matter; 
(d) That prejudgment interest be granted to the Plaintiff; and 
( e) For such other and further relief as this Court deems just and equitable. 
Dated this ~ ~day of ~ \( ~ , 2008. 
Respectfully submitted, 
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DEMAND FOR JURY TRIAL 
Plaintiff hereby demands a trial by a jury of at least twelve (12) members on all issues 
properly tried to a jury in the above-entitled matter. 
'"~ ~ ~ Dated this ~ day of « c'--: , 2008. 
Respectfully submitted, 
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EXHIBIT ''A'' 
000026 
TO: 
VIA CERTIFIED MAIL 
NOTICE OF TORT CLAIM 
April 2, 2007 
City of Garden City, Idaho 
CLAIMANTS: John Stem, injured party, and his parents, David and Danielle Stem 
PLEASE TAKE NOTICE that, pursuant to Idaho Code §§ 6-901, et seq., the above-
named Claimant(s) seeks tort damages, contribution, and indemnity from the City of Garden 
City, Idaho, as a result of the torts and conduct described herein. The amount of damages is not 
specifically known at this time. However, Claimant(s) believe such damages are in excess of 
One Million Dollars ($1,000,000.00) and claim damages in excess of that amount. Damages 
include, but are not limited to, existing medical expenses in excess of One Million Dollars 
($1,000,000.00), future medical expenses which are not yet known, permanent loss of use of 
Claimant John Stem's right leg, expenses related to prosthetic devices related to the right leg, 
vocational rehabilitation expenses, permanent loss of earning capacity, psychological 
rehabilitation expenses, and the like. 
The conduct giving rise to this claim began at an unknovm time, but Claimant(s) believe 
it may have began as early as 1985 and that it continued through November 29, 2006, the date 
that Claimant John Stem was injured. 
The Conduct and Circumstances Which Brought About the Iniurv or Damage: 
The following account of events is based on information and belief: On or about 
November 29, 2006, in the area of 4686 Chinden Boulevard in Garden City, Idaho, employees of 
Custom Rock Tops were unloading granite from a delivery truck onto a forklift in the parking 
lot. The forklift driver drove over a manhole cover in the parking lot. The manhole cover broke 
under the weight of one of the forklift's wheels, causing the forklift to tip over onto Claimant 
John Stem, permanently and severely injuring him. Claimant John Stem was pinned under the 
weight of the forklift and its load for an extended period of time. The cause of the incident and 
resulting injuries and damages appears to be the placement of a "light duty" manhole cover on 
the premises with an approximate maximum load of 2,000 pounds instead of a "heavy duty" 
manhole cover with an approximate maximum load of 16,000 pounds. 
Claims and Against Whom Claims Are Made: 
Claim is made against the following governmental entities: (i) State of Idaho; (ii) the 
County of Ada, Idaho; (iii) the City of Garden City, Idaho; (iv) the Ada County Highway 
District; and (v) City of Garden City, Department of Public Works. 
Claimants reserve the right to make additional claims as additional facts and information 
are gathered. 
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Persons Involved: 
Based upon information and belief, individuals with knowledge of the facts set forth 
herein may include, but not likely limited to, the following: 
Claimant John Stem 
8402 Camas Street 
Boise, ID 83 709 
Claimants David and Danielle Stem 
8402 Camas Street 
Boise, ID 83709 
Captain Cory Stambaugh 
Garden City Police Department 
301 East 50th 
Garden City, Idaho 83 714 
(208) 472-2950 
Officer Dale Boatman 
Garden City Police Department 
301 East 50th 
Garden City, Idaho 83714 
(208) 472-2950 
Officer Heath Compton 
Garden City Police Department 
301 East 50th 
Garden City, Idal10 83714 
(208) 4 72-2950 
Sergeant Brannan 
Garden City Police Department 
301 East 50th 
Garden City, Idaho 83714 
(208) 472-2950 
Eldon Oyadomara 
Garden City Public Works Department 
201 E. 46th 
Garden City, Idalia 83714 
(208) 376-3570 
I\OTICE OF TORT CLAIM-Page 2 of5 
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Deputy Director David Milan 
Garden City Public Works Department 
201 46th 
Garden City, Idaho 83714 
(208) 376-3570 
Frank Walker 
City Attorney, Garden City 
6015 Glenwood 
Garden City, Idaho 83714 
(208) 4 72-2916 
Charles Wadams 
Garden City Prosecuting Attorney 
6015 Glenwood 
Garden City, ID 83714 
(208) 472-2900 
Catherine Korvig 
Occupational Safety & Health Administration 
1150 N. Curtis# 201 
Boise, ID 83704 
(208) 321-2960 
Karen Anderson 
Ada County Highway Distrcit 
3 775 Adams Street 
Garden City, Idaho 83714 
(208) 387-6272 
Jerry Rhinehart 
Owner, Custom Rock Tops 
4686 W. Chinden Boulevard 
Garden City, Idaho 83714 
(208) 322-6111 
Michael Thompson 
46th and Chinden Boulevard 
Garden City, Idaho 83714 
(208) 377-0198 (\cvork) 
Wesley Prouty 
Intermountain Interiors 
4688 Chinden Boulevard 
Boise, Idaho 83714 
(208) 323-1816 
NOTICE OF TORT CLAIM-Page 3 of 5 
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Lonnie Baxter 
Custom Rock Tops 
4686 W. Chinden Boulevard 
Garden City, Idaho 83714 
(208) 322-6111 
Benjamin Hogan 
Custom Rock Tops 
4686 W. Chinden Boulevard 
Garden City, Idaho 83714 
(208) 322-6111 
Marc Jung 
15949 Hollow Road 
Caldwell, Idaho 83607 
(208) 695-0004 
Brittain Groesbeck 
3718 S. Robinson Road 
Nampa, Idaho 83686 
(208) 562-8100 
Nick Skillings 
W.E. Enterprises 
5307 W. Chinden Boulevard 
Garden City, Idaho 83714 
(208) 658-0147 
Max Stith 
Tri State Electric 
7790 Mossy Cup 
Boise, Idaho 83 709 
(208) 362-4636 
Cuffent Residence of Claimants 
8402 Can1as Street 
Boise, ID 83709 
Residence of Claimants at Least Six Months Prior to the Date the Claim Arose: 
8402 Camas Street 
Boise, ID 83 709 
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1·~~ 
DA TED this_ /_;aay of April, 2007. 
SHEEHAN LAW OFFICE 
ts John Stem, David Stem, and 
CRANDALL LAW OFFICE 
ByCody ~g rJ ~ 
Attorneys for Claimants John Stem, David Stem, and 
Danielle Stem 
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JAMES G. REID, ISB #1372 
DAVID P. CLAIBORNE, ISB #6579 
RI NGERT CLARK CHARTERED 
455 S. Third, P. 0. Box 2773 
Boise, Idaho 83701 -2773 
Telephone: (208) 342-4591 
Facsimile: (208) 342-4657 
Attorneys for Defendant Wesley C. Prouty 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
JOHN STEM, 
Plaintiff, 
* 
* 
* 
) Case No. CV Pl 0806177 
) 
) 
) DEFENDANT WESLEY C. PROUTY'S 
vs. 
CITY OF GARDEN CITY, IDAHO, and 
WESLEY C. PROUTY, 
Defendants. 
) ANSWER AND DEMAND 
) FOR JURY TRIAL 
) 
) 
) 
) 
* 
* 
* 
COMES NOW, Defendant Wesley C. Prouty (hereinafter referred to as "Prouty"), 
by and through his attorney of record, Ringert Clark Chartered, and answers Plaintiff's 
Complaint and Demand for Jury Trial as follows: 
FIRST DEFENSE 
I. 
ANSWER AND DEMAND FOR JURY TRIAL - 1 
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This answering Defendant denies each and every allegation of the Complaint not 
herein expressly and specifically admitted. 
II. 
With respect to the allegations contained in paragraphs 1, 2, 5, 6, 8, 11, 13, 16, 
24 and 28, this answering Defendant admits the same. 
111. 
With respect to the allegations contained in paragraphs 4, 12, 14, 15, 18, 19, 21, 
22, 23, 25, 26, 27 and 33, this answering Defendant is without sufficient knowledge so 
as to form a belief as to the truth of the allegations contained therein and, therefore, 
denies the same. 
IV. 
With respect to the allegations contained in paragraph 7 of the Complaint, this 
answering Defendant admits only that he is the owner of property located at 4684-4688 
Chinden Boulevard, Garden City, Idaho. 
V. 
With respect to the allegations contained in paragraph 9 of the Complaint, this 
answering Defendant admits only that he is the owner of the property located at 4684-
4688 Chinden Boulevard, Graden City, Idaho. 
VI. 
With respect to the allegations contained in paragraph 1 O of the Complaint, this 
answering Defendant admits that Custom Rock Tops leased the premises located at 
4684 Chinden Boulevard, Garden City, Idaho. 
ANSWER AND DEMAND FOR JURY TRIAL - 2 
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VII. 
With respect to the allegations contained in paragraphs 17, 20, 29, 30, 31, 32, 
35, 36, 41, 42, 56, 57, 58, 59, 60, 61, 62, 63 and 64, tr1is answering Defendant denies 
the same. 
VIII. 
With respect to the allegations contained in paragraphs 34, 37, 38, 39 and 40, 
these allegations appear to be legal conclusions to which a response is not required. 
To the extent a response is required, this answering Defendant denies the same. 
IX. 
With respect to the allegations contained in paragraphs 43 through 55, these 
allegations relate to or are directed at parties other than this answering Defendant, and, 
therefore, no response is necessary and/or this answering Defendant is without 
sufficient knowledge or information to admit or deny the allegations contained therein 
and, therefore, denies the same. 
FIRST AFFIRMATIVE DEFENSE 
X. 
Plaintiff's Complaint fails to state a claim against this answering Defendant upon 
which relief can be granted. 
SECOND AFFIRMATIVE DEFENSE 
XI. 
Plaintiff is not the real party in interest with respect to all or a part of his claims 
contrary to IRCP 17(a). 
ANSWER Al'JD DEMAND FOR JURY TRIAL - 3 
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THIRD AFFIRMATIVE DEFENSE 
XII. 
Persons or entities, other than this answering Defendant and for whom or which 
this answering Defendant is not responsible may have proximately caused or did 
proximately cause, in whole or in part, Plaintiff's alleged injuries and damages, if any. 
FOURTH AFFIRMATIVE DEFENSE 
XIII. 
The Plaintiffs alleged damages were legally caused by Plaintiff's own negligence 
or fault, or the negligence or fault of his employer and/or agents. 
FIFTH AFFIRMATIVE DEFENSE 
XIV. 
Plaintiff's alleged injuries and damages, if any, were or may have been 
proximately caused, in whole or in part, by the superceding intervening acts or 
omissions of Plaintiffs or other persons or entities other than this answering Defendant. 
SIXTH AFFIRMATIVE DEFENSE 
xv. 
The Plaintiffs alleged injuries and damages, if any, were not proximately caused 
by the acts or omissions of this answering Defendant. 
SEVENTH AFFIRMATIVE DEFENSE 
XVI. 
This answering Defendant alleges that, if there is any negligence or liability of 
any of the parties named herein, which is denied, it is the sole and exclusive negligence 
ANSWER AI\JD DEMAND FOR JURY TRIAL - 4 
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and liability of such other parties and not of this answering Defendant. 
EIGHTH AFFIRMATIVE DEFENSE 
XVII. 
Plaintiff may have failed to mitigate the damages, if any, that Plaintiff allegedly 
sustained. 
NINTH AFFIRMATIVE DEFENSE 
XVIII. 
Plaintiffs are required to set off against his damages, if any, amounts Plaintiff 
may have been or may come to be compensated for by any other means or entities as 
a result of the matters alleged in the Complaint. 
TENTH AFFIRMATIVE DEFENSE 
XIX. 
This answering Defendant reserves the right to amend this Answer to plead 
additional affirmative defenses and matters in avoidance that may be disclosed in the 
course of additional investigation and discovery. 
WHEREFORE, Wesley C. Prouty prays for judgment as follows: 
1. That Plaintiff's Complaint be dismissed with prejudice and that Plaintiff 
take nothing thereunder. 
2. That he be awarded his costs and disbursements necessarily incurred in 
defending this action pursuant to applicable rules and/or statute. 
3. That he be awarded his reasonable attorneys' fees incurred herein. 
ANSWER AND DEMAND FOR JURY TRIAL - 5 
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4. For such other and further relief as the Court may deem just and equitable 
in the premises. 
DEMAND FOR JURY TRIAL 
Defendant Wesley C. Prouty demands a trial by jury as to all issues so triable 
before a jury consisting of no less than twelve (12) persons. 
Dated this day of May, 2008. 
BY: 
/James G. Reid 
i! 
f 
ANSWER AI\JD DEMAND FOR JURY TRIAL - 6 
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CERTIFICATE OF SERVICE 
I hereby certify that on this $. day of May, 2008, a true and correct 
copy of the foregoing was served upon all parties listed below by: 
( f U.S. Mail, postage prepaid 
( ) hand delivery 
Douglas W. Crandall 
Attorney at Law 
420 W. Main Street, Suite 206 
Boise, ID 83702 
Jeffrey T. Sheehan 
Attorney at Law 
420 W. Main Street, Suite 206 
Boise, ID 83702 
James J. Davis 
406 W. Franklin Street 
P.O. Box 1517 
Boise, ID 83701 
( ) express Mail 
( ) facsimile 
James o/Reid 
ANSWER AND DEMAND FOR JURY TRIAL - 7 
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JAMES G. REID, ISB #1372 
DAVID P. CLAIBORNE, ISB #6579 
RINGERT CLARK CHARTERED 
455 S. Third, P. 0. Box 2773 
Boise, Idaho 83701-2773 
Telephone: (208) 342-4591 
Facsimile: (208) 342-4657 
Attorneys for Defendant Wesley C. Prouty 
MAY u t;; 200H 
.J, DAVID NAl/AflRO, Clu1k 
ByJ.EAAlE 
DePIJ'lY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
JOHN STEM. 
Plaintiff, 
* 
* 
* 
) Case No. CV Pl 0806177 
) 
) 
) DEFENDANT WESLEY C. PROUTY'S 
vs. ) AMENDED ANSWER AND DEMAND 
CITY OF GARDEN CITY, IDAHO, and 
WESLEY C. PROUTY, 
Defendants. 
) FOR JURY TRIAL 
) 
) 
) 
) 
* 
* 
* 
COMES NOW, Defendant Wesley C. Prouty (hereinafter referred to as "Prouty"), 
by and through his attorney of record, Ringert Clark Chartered, and answers Plaintiff's 
Complaint and Demand for Jury Trial as follows: 
FIRST DEFENSE 
I. 
AMENDED ANSWER AND DEMAND FOR JURY TRIAL - 1 
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This answering Defendant denies each and every allegation of the Complaint not 
herein expressly and specifically admitted. 
II. 
With respect to the allegations contained in paragraphs 1, 2, 5, 6, 8, 11, 13, 16, 
24 and 28, this answering Defendant admits the same. 
111. 
With respect to the allegations contained in paragraphs 4, 12, 14, 15, 18, 19, 21, 
22, 23, 25, 26, 27 and 33, this answering Defendant is without sufficient knowledge so 
as to form a belief as to the truth of the allegations contained therein and, therefore, 
denies the same. 
IV. 
With respect to the allegations contained in paragraph 7 of the Complaint, this 
answering Defendant admits only that he is the owner of property located at 4684-4688 
Chinden Boulevard, Garden City, Idaho. 
v. 
With respect to the allegations contained in paragraph 9 of the Complaint, this 
answering Defendant admits only that he is the owner of the property located at 4684-
4688 Chinden Boulevard, Graden City, Idaho. 
VI. 
With respect to the allegations contained in paragraph 1 O of the Complaint, this 
answering Defendant admits that Custom Rock Tops leased the premises located at 
4684 Chinden Boulevard, Garden City, Idaho. 
AMENDED ANSWER AND DEMAND FOR JURY TRIAL - 2 
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VII. 
With respect to the allegations contained in paragraphs 17, 20, 29, 30, 31, 32, 
35, 36, 41, 42, 56, 57, 58, 59, 60, 61, 62, 63 and 64, this answering Defendant denies 
the same. 
VIII. 
With respect to the allegations contained in paragraphs 34, 37, 38, 39 and 40, 
these allegations appear to be legal conclusions to which a response is not required. 
To the extent a response is required, this answering Defendant denies the same. 
IX. 
With respect to the allegations contained in paragraphs 43 through 55, these 
allegations relate to or are directed at parties other than this answering Defendant, and, 
therefore, no response is necessary and/or t1"1is answering Defendant is without 
sufficient knowledge or information to admit or deny the allegations contained therein 
and, therefore, denies the same. 
FIRST AFFIRMATIVE DEFENSE 
X. 
Plaintiffs Complaint fails to state a claim against this answering Defendant upon 
which relief can be granted. 
SECOND AFFIRMATIVE DEFENSE 
XI. 
Plaintiff is not the real party in interest with respect to all or a part of his claims 
contrary to IRCP 17(a). 
AMENDED ANSWER AND DEMAND FOR JURY TRIAL - 3 
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THIRD AFFIRMATIVE DEFENSE 
XII. 
Persons or entities, other than this answering Defendant and for whom or which 
this answering Defendant is not responsible may have proximately caused or did 
proximately cause, in whole or in part, Plaintiff's alleged injuries and damages, if any. 
FOURTH AFFIRMATIVE DEFENSE 
XIII. 
The Plaintiffs alleged damages were legally caused by Plaintiff's own negligence 
or fault, or the negligence or fault of his employer and/or agents. 
FIFrH AFFIRMATIVE DEFENSE 
XIV. 
Plaintiff's alleged injuries and damages, if any, were or may have been 
proximately caused, in whole or in part, by the superceding intervening acts or 
omissions of Plaintiffs or other persons or entities other than this answering Defendant. 
SIXTH AFFIRMATIVE DEFENSE 
xv. 
The Plaintiffs alleged injuries and damages, if any, were not proximately caused 
by the acts or omissions of this answering Defendant. 
SEVENTH AFFIRMATIVE DEFENSE 
XVI. 
This answering Defendant alleges that, if there is any negligence or liability of 
any of the parties named herein, which is denied, it is the sole and exclusive negligence 
AMENDED ANSWER AND DEMAND FOR JURY TRIAL - 4 000043 
and liability of such other parties and not of this answering Defendant. 
EIGHTH AFFIRMATIVE DEFENSE 
XVII. 
Plaintiff may have failed to mitigate the damages, if any, that Plaintiff allegedly 
sustained. 
NINTH AFFIRMATIVE DEFENSE 
XVIII. 
Plaintiffs are required to set off against his damages, if any, amounts Plaintiff 
may have been or may come to be compensated for by any other means or entities as 
a result of the matters alleged in the Complaint. 
TENTH AFFIRMATIVE DEFENSE 
XIX. 
This answering Defendant reseNes the right to amend this Answer to plead 
additional affirmative defenses and matters in avoidance that may be disclosed in the 
course of additional investigation and discovery. 
REQUEST FOR ATTORNEY'S FEES 
xx. 
This answering Defendant has retained the seNices of Ringert Clark Chartered 
to represent him in this matter and, pursuant to Idaho Code §12-120 and 121 and any 
other applicable statute or rule, is entitled to his reasonable attorney's fees incurred in 
this action. 
WHEREFORE, Wesley C. Prouty prays for judgment as follows: 
AMENDED ANSWER AND DEMAND FOR JURY TRIAL - 5 
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1. That Plaintiff's Complaint be dismissed with prejudice and that Plaintiff 
take nothing thereunder. 
2. That he be awarded his costs and disbursements necessarily incurred in 
defending this action pursuant to applicable rules and/or statute. 
3. That he be awarded his reasonable attorneys' fees incurred herein. 
4. For such other and further relief as the Court may deem just and equitable 
in the premises. 
DEMAND FOR JURY TRIAL 
Defendant Wesley C. Prouty demands a trial by jury as to all issues so triable 
before a jury consisting of no less than twelve (12) persons. 
Dated this 6th day of May, 2008. 
. --, 
BY: 
RINGERT C~RK CHARTERED 
I A 
I /I 
J ,, I j .'.;/ 
I / 
_::!'.:;;!!; 
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CERTIFICATE OF SERVICE 
I hereby certify that on this 6th day of May, 2008, a true and correct copy of 
the foregoing was served upon all parties listed below by: 
/ 
(,,Y,,, U.S. Mail, postage prepaid 
( ) hand delivery 
Douglas W. Crandall 
Attorney at Law 
420 W. Main Street, Suite 206 
Boise, ID 83702 
Jeffrey T. Sheehan 
Attorney at Law 
420 W. Main Street, Suite 206 
Boise, ID 83702 
James J. Davis 
406 W. Franklin Street 
P.O. Box 1517 
Boise, ID 83701 
() express Mail 
( ) facsimile 
AMENDED ANSWER AND DEMAND FOR JURY TRIAL - 7 
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JAMES J. DAVIS 
Attorney at Law 
406 W. Franklin St. 
P. 0. Box 1517 
Boise, ID 83701-1517 
Telephone: (208) 336-3244 
Facsimile: (208) 336-3374 
Email: jdavis@davisjd.com 
ISB #2185 
MAY 2 0 2008 
J. DAVID NAVARRO, Clerk 
ByJ. EARLE 
DE?tlfi 
Attorney for Defendant City of Garden City, Idaho 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
JOHN STEM, ) 
) 
Plaintiff, ) 
) 
vs. ) 
) 
CITY OF GARDEN CITY, IDAHO) 
and WESLEY C. PROUTY, ) 
) 
Defendants. ) 
___________ ) 
Case No. CV Pl 0806177 
DEFENDANT CITY OF GARDEN CITY, 
IDAHO'S ANSWER TO COMPLAINT AND 
DEMAND FOR JURY TRIAL 
COMES NOW the City of Garden City, Idaho ("Garden City") and for 
answer to Plaintiff's Complaint alleges as follows: 
FIRST DEFENSE 
Plaintiff's Complaint and each and every count thereof fails to state a claim 
against this Defendant upon which relief can be granted. 
DEFENDANT CITY OF GARDEN CITY, IDAHO'S ANSWER TO COMPLAINT A~QQ4 7 
DEMAND FOR JURY TRIAL, Page 1 
SECOND DEFENSE TO COUNT I 
I. 
This answering Defendant denies each and every allegation of the 
Complaint not specifically and expressly admitted herein. 
11. 
This answering Defendant is without information to form a belief as to the 
truth of the allegations contained in Paragraph 1, and, therefore, denies the same. 
111. 
For answer to Paragraph 2, it is admitted that Garden City is a "political 
subdivision" as that term is defined wit~1in the Idaho Tort Claims Act, Idaho Code § 6-
901, et seq. 
IV. 
For answer to Paragraph 3, this answering Defendant admits that it 
received on April 3, 2007, a "Notice of Tort Claim," a copy of which is attached to the 
Complaint and Demand for Jury Trial as Exhibit A. 
V. 
For answer to Paragraph 4, it is admitted that more than 90 days has 
passed since the Notice of Tort Claim was served and by statute the claim is denied. 
VI. 
For answer to Paragraph 5, it is admitted that this Court has jurisdiction. 
VII. 
For answer to Paragraph 6, it is admitted that Ada County is an 
appropriate venue for this action. 
DEFENDANT CITY OF GARDEN CITY, IDAHO'S ANSWER TO COMPLAINT Afji0 0048 
DEMAND FOR JURY TRIAL, Page 2 
VIII. 
This answering Defendant is without information to form a belief as to the 
truth of the allegations contained in Paragraphs 7, 8, 9, 10, and 11, and, therefore, 
denies the same. 
IX. 
For answer to Paragraph 12, it is denied that this answering Defendant 
owns or maintains the premises referred to as the "loading area" within the Complaint. 
X. 
For answer to Paragraph 13, it is admitted that manhole covers for this 
answering Defendant's water and sewer systems are owned and maintained by this 
answering Defendant. It is further admitted that there are manhole covers in the 
"loading area" as defined within the Complaint. 
XI. 
This answering Defendant is without information to form a belief as to the 
truth of the allegations contained in Paragraphs 14, 15, 16, 17, 18, 19, 20, 21, 22, and 
23, and, therefore, denies the same. 
XII. 
For answer to Paragraph 24, this answering Defendant denies that it 
originally placed, installed, or contracted with a private construction company to place or 
install a manhole cover in the "loading area" as defined by the Complaint. To the extent 
that the allegations in Paragraph 24 are alleging that, at some time after the manhole 
covers were originally installed, this answering Defendant placed or installed manhole 
covers within the "loading area" as defined by the Complaint, this answering Defendant 
DEFENDANT CITY OF GARDEN CITY, IDAHO'S ANSWER TO COMPLAINT Af'-@>00049 
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is without information to form a belief as to the truth of said allegations, and, therefore, 
denies the same. Further, to the extent that Paragraph 24 alleges that this answering 
Defendant contracted with a private construction company to place or install the 
manhole covers after original installation, the allegation is denied. 
XIII. 
This answering Defendant is without information to form a belief as to the 
truth of the allegations contained in Paragraph 25, and, therefore, denies the same. 
XIV. 
For answer to Paragraph 26, it is admitted that a manhole cover located at 
the "loading area" as defined by the Complaint was manufactured by D & L Foundry 
and Supply, Inc.; but this answering Defendant is without information to form a belief as 
to the truth of the allegations that the manhole cover involved in this accident was 
manufactured by D & L Foundry and Supply, Inc., and, therefore, denies the same. 
xv. 
This answering Defendant is without information to form a belief as to the 
truth of allegations contained in Paragraph 27, and, therefore, denies the same. 
XVI. 
For answer to Paragraph 28, it is admitted that this answering Defendant 
regularly makes meter readings and when doing so the manhole covers need not be 
removed. 
DEFENDANT CITY OF GARDEN CITY, IDAHO'S ANSWER TO COMPLAINT AreJ{)QQ5Q 
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XVII. 
This answering Defendant is without information to form a belief as to the 
truth of the allegations contained in Paragraphs 29, 30, 31, 32, and 33, and, therefore, 
denies the same. 
XVIII. 
For answer to the unnumbered paragraph in which the allegations of 
Paragraphs 1 through 33 are reasserted, this answering Defendant realleges its 
answers to Paragraphs 1 through 33 as if the same were set out herein in full. 
XIX. 
For answer to Paragraphs 34 through 42, this answering Defendant 
denies the allegations on alternative bases. First, the allegations are denied because 
they are made against a party other than this answering Defendant and require no 
response. Second, and in the alternative, to the extent a response is required, this 
answering Defendant is without information to form a belief as to the truth of the 
allegations concerning ownership of the property, but it is generally admitted that a 
property owner has certain duties. 
xx. 
For answer to the unnumbered paragraph in which the allegations of 
Paragraphs 1 throwgh 42 are reasserted, this answering Defendant realleges its 
answers to Paragraphs 1 through 42 as if the same were set out herein in full. 
XXI. 
For answer to Paragraph 43, it is admitted that this answering Defendant 
had, as respects the manhole cover, a general duty to use due or ordinary care. 
DEFENDANT CITY OF GARDEN CITY, IDAHO'S ANSWER TO COMPLAINT ft(j{}QQ51 
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XXI I. 
For answer to Paragraph 44, this answering Defendant denies the 
allegations regarding its " ... authority, dominion, control, and use ... " of the manhole 
cover on the basis that the allegations are vague and ambiguous. 
XX:111. 
For answer to Paragraph 45, this answering Defendant admits that it has a 
general duty to use due or ordinary care. 
XXIV. 
For answer to Paragraph 46, this answering Defendant denies that it had 
a " ... legal right and duty to monitor, access, use, maintain and inspect .... " the 
manhole cover on the basis that the allegation is vague and ambiguous. 
XXV. 
This answering Defendant denies the allegations in Paragraphs 4 7 
and 48. 
XXVI. 
For answer to Paragraphs 49, 50, 51, 52, and 53, this answering 
Defendant admits that it had a general duty to use due or ordinary care with respect to 
the manhole cover, but this answering Defendant denies that it had any duties with 
respect to the premises. 
XXVII. 
This answering Defendant denies the allegations in Paragraphs 54 
and 55. 
DEFENDANT CITY OF GARDEN CITY, IDAHO'S ANSWER TO COMPLAINT A8l)QQ52 
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XXVIII. 
This answering Defendant denies the allegations in Paragraphs 56, 57, 
58, 59, 60, 61, 62, and 63 on the basis that this answering Defendant was not negligent 
and it is without information to form a belief as to the truth of the allegations concerning 
Plaintiff's claimed injuries and damages, and, therefore, denies the same. Further, this 
answering Defendant specifically denies the allegation in Paragraph 62 that it was 
reckless and willful and the allegation in Paragraph 63 that it acted willfully, wantonly, 
and recklessly. 
XXIX. 
The allegations in Paragraph 64 are denied. 
FIRST AFFIRMATIVE DEFENSE 
The damages sustained by Plaintiff, if any there were, were directly and 
proximately caused by Plaintiff's own negligence. 
SECOND AFFIRMATIVE DEFENSE 
The damages sustained by Plaintiff, if any there were, were directly and 
proximately caused by the negligence of others. 
THIRD AFFIRMATIVE DEFENSE 
Plaintiff is not the real party in interest with respect to all or a part of his 
claims. 
FOURTH AFFIRMATIVE DEFENSE 
Plaintiff has failed to mitigate his damages, if any. (This Affirmative 
Defense is asserted to prevent its waiver. To the extent that there are not facts 
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supporting the Affirmative Defense at the conclusion of discovery in this case, this 
answering Defendant will voluntarily waive the defense.) 
FIFTH AFFIRMATIVE DEFENSE 
This answering Defendant is immune from Plaintiff's claims under the 
Idaho Tort Claims Act, Idaho Code§ 6-901, et seq. 
SIXTH AFFIRMATIVE DEFENSE 
This answering Defendant's liability exposure is capped by the Idaho Tort 
Claims Act, Idaho Code § 6-901, et seq., regardless of the exceptions to the limitation 
on non-economic damages provided in Idaho Code§ 6-1603(4). 
WHEREFORE, Garden City, having fully answered Plaintiff's Complaint, 
prays as follows: 
1. Plaintiff's Complaint be dismissed with prejudice as to Garden City. 
2. This answering Defendant be awarded its costs of suit herein 
incurred. 
3. For such other and further relief as to the Court seems just and 
equitable in the premises. 
DATED this 20th day of May, 2008. 
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CERTIFICATE OF MAILING 
I HEREBY CERTIFY that on the 20th day of May, 2008, I served a true 
and correct copy of the foregoing DEFENDANT CITY OF GARDEN CITY, IDAHO'S 
ANSWER TO COMPLAINT AND DEMAND FOR JURY TRIAL upon the following 
attorneys by depositing copies thereof in the United States Mail, postage prepaid, in 
envelopes addressed to said attorneys at the following addresses: 
Jeffrey Sheehan 
Sheehan Law Office 
420 W. Main St., Ste. 206 
Boise, ID 83702 
Douglas W .Crandall 
Crandall Law Office 
420 W. Main St., Ste. 206 
Boise, ID 83702 
James G. Reid 
David P. Claiborne 
Ringert Clark Chtd. 
455 S. Third 
P. 0. Box 2773 
Boise, ID 83701-2773 
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NQ. ______ _ 
. !J:ST'W0 11.M...,t,.J.....__...., .. M. __ _ 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
JOHN STEM, 
Plaintiff, 
Case No. CVPI0806177 
vs. SCHEDULING ORDER 
CITY OF GARDEN CITY, IDAHO and 
WESLEY C. PROUTY, 
Defendant. 
This matter came before the Court as a scheduling conference on October 10, 
2008 with both parties appearing by and through counsel. 
ACCORDINGLY, THE FOLLOWING SCHEDULING ORDER IS AS FOLLOWS: 
1) DESIGNATED TRIAL COUNSEL: 
For Plaintiff: Douglas W. Crandall, Esq. and Jeffrey T. Sheehan, 
Esq. 
For Defendant Prouty: James G. Reid and David P. Claiborne of 
Ringert Chartered. 
For Defendant Garden City: James J. Davis, Esq. 
Each party to the action shall be represented at all pre-trial hearings by the 
attorney or party who is to conduct the trial or by co-counsel with full knowledge of the 
case and with authority to bind the party by stipulation. If any attorney has not been 
given such authority to bind the party by stipulation, the party shall be present or 
available at the pre-trial conference. 
2) TRIAL DATE: The five (5) day jury trial of this action shall commence 
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before this Court on July 6, 7, 9, 10 and 13, 2009 at 9:00 o'clock a.m. The parties 
and their attorneys shall be present in the courtroom on the first day of trial at 8:30 a.m. 
Notice is hereby given, pursuant to Idaho Rule of Civil Procedure 40(d) (1) (G) 
that an alternate judge may be assigned to preside over the trial of this case. The 
f II I' f . I I . d o owing Is a 1st o· potentIa a ternate JU Iges: 
Hon. Phillip M. Becker Hon. James Judd Hon. Daniel C. Hurlbutt, Jr. 
Hon. G.D. Carey Hon. Duff McKee Hon. Ronald Schilling 
Hon. Dennis Goff Hon. Daniel Meehl Hon. W. H. Woodland 
Hon. Nathan Higer Hon. George R. Reinhart, Ill Any sitting 4m District Judge 
Hon. Linda Copple Trout 
Unless a party has previously exercised their right to disqualification without 
cause under Rule 40(d)(1 ), each party shall have the right to file one (1) motion for 
disqualification without cause as to any alternate judge not later than ten (10) days after 
service of this notice. 
3) PRE-TRIAL CONFERENCE: Counsel for the parties shall appear before 
this Court on June 23, 2009 at 3:00 o'clock p.m. for a final pre-trial conference. 
Counsel shall be prepared to discuss settlement possibilities, and all items set forth in 
Rules 16(a) through U), I.R.C.P. 
4) MOTIONS: All motions, including Motions in Limine and Motions for 
Summary Judgment, shall be filed and argued on or before May 13, 2009. Any party 
who does not intend to oppose the motion shall immediately notify opposing counsel 
and the court by filing a pleading titled "Non-Opposition to Motion." The moving party 
shall serve and file with the motion affidavits or other documentary evidence, which the 
moving party intends to rely upon. Each motion, other than routine or uncontested 
matters, shall be accompanied by a separate brief containing all the points and 
authorities relied upon by the moving party. In summary judgment motions, the moving 
party will also file a separate statement of material facts upon which the moving party 
intends to rely. Responding parties may file a statement of facts, wl-1ich are in dispute, 
and any briefs shall contain all the reasons, points and authorities relied upon by the 
responding party. All parties shall supply two (2) additional courtesy copies of all 
motions and supporting memoranda to chambers. 
5) MOTIONS TO AMEND PLEADINGS: All motions to amend pleadings 
shall be filed and argued on or before January 27, 2009. 
6) DISCOVERY: All discovery and supplemental responses pursuant to 
I.R.C.P. 26(a), except trial depositions, shall be completed by May 4, 2009. Trial 
depositions for the purpose of perpetuating witness testimony shall be completed one 
week prior to the first day of trial unless otherwise stipulated upon by the parties. 
7) TELEPHONIC STATUS CONFERENCE: On March 30, 2009 at 4:00 
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o'clock p.m., there will be convened a status/settlement conference telephonically to 
review settlement and case progress. The Court will initiate the call. 
8) DISCLOSURE OF EXPERTS: All Plaintiff's expert witnesses shall be 
disclosed by January 26, 2009. Defendant's expert witnesses shall be disclosed by 
March 16, 2009. Plaintiff's rebuttal expert witness shall be disclosed by March 30, 
2009. All parties' disclosure as to experts shall be in compliance with Rule 26(b) (4) (A) 
(i). An expert is defined under Rule 702 of the Idaho Rules of Evidence. Treating 
physicians for the purposes of this scheduling order are deemed to be an expert 
witness. The failure of a party to comply with this Rule 26(b) (4) {A) {i) expert 
disclosure must be presented by the opposing party to the court within forty five 
(45) days from the due date for disclosure. If the opposing party does not object 
to the Rule 26{b) (4) {A) {i) within forty five (45) days after disclosure any 
objections to the expert disclosure will be deemed waived. 
9) ATTORNEYS CONFERENCE: Counsel for Plaintiff shall convene an 
attorneys conference two weeks prior to final pre-trial conference for the purposes of 
exchange and marking of all exhibits, exchange of all witness lists, the noting of any 
foundational objections to exhibits or witnesses, stipulate to uncontested facts, explore 
all settlement possibilities, and prepare a pre-trial stipulation pursuant to Rule 16(e), 
I.R.C.P., which stipulation will be presented to this Court at the final pre-trial 
conference. 
10) PRE-TRIAL MEMORANDA AND TRIAL EXHIBITS: Parties shall submit 
to the Court, no later than five (5) days before the final pre-trial conference, a pre-trial 
memorandum which will include the following: 
a. Elements of Plaintiff's case (Plaintiff); 
b. Defenses of Defendant's case (Defendant) 
c. Contested facts; 
d. Contested issues of law; 
e. Evidentiary issues 
f. Agreed or stipulated facts; and 
g. Memorandum of Points and Authorities on issues of law. 
The parties shall submit to the Judge's clerk pre-marked exhibits for trial 
five days before the commencement of the trial. 
11) JURY INSTRUCTIONS: Each party shall submit all proposed jury 
instructions on or before June 23, 2009, at 3:00 o'clock p.m. 
12) SANCTIONS: Failure to comply with this Order shall subject a party or its 
attorney to appropriate sanctions, including, but not limited to, costs and reasonable 
attorney fees, the dismissal with prejudice of Plaintiff's claim, or the striking of a 
Defendant's defenses. A party may be excused from strict compliance with any 
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provisions of this Order only upon motion showing extraordinary circumstances. 
13) CONTINUANCES: If all parties request a continuance of the trial date, 
this Court will only consider a Motion to Continue a trial if the motion is signed by all 
parties personally and their counsel. 
14) STIPULATION: Any changes agreed upon by counsel to this scheduling 
order must be submitted in writing to the Court with a proposed order. 
Dated this _f!/_ day of October, 2008. 
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CERTIFICATE OF MAILII\JG 
~ 
I hereby certify that on this / Jf day of October, 2008 I mailed (served) a 
true and correct copy of the within instrument to: 
Douglas W. Crandall 
CRANDALL LAW OFFICE 
420 W Main St, Ste 206 
Boise, ID 83702 
Jeffrey T. Sheehan 
SHEEHAN LAW OFFICE 
420 W Main, Ste 206 
Boise, ID 83702 
James J. Davis 
ATTORNEY AT LAW 
406 W Franklin St 
PO Box 1517 
Boise, ID 83701 
James G. Reid 
RINGERT LAW CHARTERED 
455 S 3rd 
PO Box 2773 
Boise, ID 83701-2773 
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J. DAVID NAVARRO 
Clerk of the District Court 
By:J/@-
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000060 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
NO·----::::-~---::=:--, 
FILEO '3 : ;;;_ ! A.M __ _. .. M. -----12 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
JOHN STEM, 
Plaintiff, 
vs. 
Case No. CVPI0806177 
MEMORANDUM DECISION ON 
PLAINTIFF'S MOTION TO AMEND 
COMPLAINT 
CITY OF GARDEN CITY, IDAHO, and 
12 WESLEY C. PROUTY, 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
Defendant. 
APPEARANCES 
For Plaintiff: Douglas Crandall and Jeffrey Sheehan, Attorneys at Law 
For Defendant Wesley C. Prouty: James G. Reid of Ringert Clark, Chtd. 
For Defendant Garden City: James J. Davis, Attorney at Law 
PROCEEDINGS 
This matter came before the Court on October 10, 2008 upon the Plaintiff's 
Motion to Amend the Complaint to add a claim for relief based upon Idaho Code § 6-
320. The Court took this issue under advisement. 
BACKGROUND 
The Plaintiff alleges he was injured by a forklift on November 29, 2006. At that 
2e time, the Plaintiff was employed by Custom Rock Tops, Inc. Custom Rock Tops leased 
000061 
MEMORANDUM DECISION - CASE NO. CVPI0806177 - PAGE 1 
1 
property from Defendant Wesley Prouty to run their granite sales and installation 
2 business. The company's loading area is contiguous to Defendant Garden City's public 
3 sidewalk and roadway. On November 29, 2006, a Custom Rock Tops employee was 
4 operating a forklift to unload granite from a delivery truck. The driver allegedly backed 
s the forklift over a manhole cover, causing the cover to break and shatter. The forklift 
6 tipped over and fell onto the Plaintiff, severely injuring his leg. The Plaintiff alleges the 
7 
manhole cover that shattered was a "light duty'' cover designed to withstand weight of 
8 
9 
10 
11 
about 2,000 pounds, and that the appropriate manhole cover for the area where the 
injury occurred is a "heavy duty" cover, capable of withstanding 16,000 pounds. Under 
a theory of premises liability, the Plaintiff alleges Mr. Prouty's negligence caused his 
injury. The Plaintiff also alleges negligence on the part of Defendant Garden City. The 
12 
13 Plaintiff now wants to amend his Complaint to add a cause of action against Mr. Prouty 
14 in his capacity as a landlord based on Idaho Code§ 6-320. 
15 
16 
17 
18 
19 
20 
21 
22 
LEGAL STANDARD 
Motions to Amend are governed by Idaho Rule of Civil Procedure 15. Rule 15(a) 
provides that leave to amend a pleading "shall be freely given when justice so requires." 
The decision to grant or refuse permission to amend is left to the sound discretion of 
the trial court. Stonewall Surplus Lines Ins. Co. v. Farmers Ins. Co., 132 Idaho 318, 
324, 971 P.2d 1142, 1148 (1998). The Court may properly deny a motion to amend 
where the amendment fails to state a valid claim under Idaho law or where an 
23 affirmative defense arises on the face of the proposed claim. Black Canyon 
24 Racquetball Club, Inc. v. Idaho First Nat'/ Bank, 119 Idaho 171, 175, 804 P.2d 900, 904 
25 (1991 ). 
26 
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DISCUSSION 
2 The Plaintiff wants to add a statutory claim to his Complaint based on Idaho 
3 Code § 6-320, alleging that Mr. Prouty as landlord violated this section and breached 
4 the lease agreement by failing to maintain the property where the forklift accident 
s occurred in a safe and habitable manner with the ability to operate a forklift safely. 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
Section 6-320 is titled, "Action for Damages and Specific Performance by 
Tenant," and provides in relevant part: 
(a) A tenant may file an action against a landlord for damages and 
specific performance for: 
(3) Maintaining the premises in a manner hazardous to the health or 
safety of the tenant; 
(5) Breach of any term or provision of the lease or rental agreement 
materially affecting the health and safety of the tenant, whether explicitly 
or implicitly a part thereof; 
(b) In an action under this section, plaintiff, in his complaint, must 
set forth the facts on which he seeks to recover, describe the premises, 
and set forth any circumstances which may have accompanied the failure 
or breach by the landlord. 
(d) Before a tenant shall have standing to file an action under this 
section, he must give his landlord three (3) days written notice, listing 
each failure or breach upon which his action will be premised and written 
demand requiring performance or cure. If, within three (3) days after 
service of the notice, any listed failure or breach has not been performed 
or cured by the landlord, the tenant may proceed to commence an action 
for damages and specific performance. 
21 The Court will deny the Plaintiff's motion to amend the Complaint to include a 
22 cause of action under section 6-320 because only a tenant may bring an action against 
23 
24 
25 
26 
their landlord under this section, and the Plaintiff was not a tenant of Mr. Prouty, he was 
an employee. Section 6-320 governs lawsuits by tenants who seek damages or 
specific performance for the landlord's failure to make the leased premises habitable. 
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Young v. Scott, 108 Idaho 506, 509, 700 P.2d 128, 131 (Ct. App. 1985). Application of 
2 a statute begins with the language at issue. L & W Supply Corp. v. Chartrand Family 
3 Trust, 136 Idaho 738, 743, 40 P.3d 96, 101 (2002). The literal words of the statute 
4 should be given their plain, obvious, and rational meaning. Id. (citation omitted). The 
5 plain meaning of a statute will prevail unless clearly expressed legislative intent is 
6 contrary or unless the plain meaning leads to absurd results. George W. Watkins 
7 Family v. Messenger, 118 Idaho 537, 540, 797 P.2d 1385, 1387-88 (1990). 
8 
9 
10 
11 
Section 6-320(a) begins with, "[a] tenant may file an action against a landlord .. 
" The plain interpretation meaning of that language compels the conclusion that the 
only persons that have standing to bring an action under section 6-320 are tenants. 
12 The word "tenant" need not be defined here because it is commonly understood and 
13 has a long history. The definition tenant as defined in Blacks Law Dictionary second 
14 edition is "one who holds or possesses land or tenements by any kind of right or title. 
1 s Under any plain meaning interpretation of the word "tenant," an employee of a 
16 commercial lessee is not a tenant for purposes of section 6-320. 
17 
18 
19 
20 
21 
In this case, the tenant of the property where the accident occurred was Custom 
Rock Tops. The Plaintiff was merely an employee of that tenant. Nothing in section 6-
320 indicates the statute creates a cause of action for employees of tenants or extends 
protection to employees or others who would be on the tenant's property. The Plaintiff 
does not allege he is somehow authorized to bring an action on behalf of Custom Rock 
22 
23 Tops. Because the Plaintiff is not a tenant of Mr. Prouty, he has no standing to bring an 
24 action under section 6-320. 
25 
26 
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The Plaintiff cites Silver Creek Computers Inc. v. Petra 1 and Jesse v. Lindsley in 
2 support of his argument that section 6-320 contemplates causes of action by 
3 employees of tenants for personal injuries. This Court must respectfully disagree. In 
4 Silver Creek, a corporate tenant sued their landlord for breach of the implied warranty 
s of habitability when their employees suffered symptoms of coughing, burning eyes, and 
6 headaches caused by fumes from concrete sealant. Silver Creek, 136 Idaho at 880, 42 
7 
8 
9 
10 
11 
P .3d at 673. The Court in that case stated that section 6-320 is a statutory version of 
the implied warranty of habitability, and as such, "the damages recoverable under the 
statute are those recoverable for breach of contract." Id. (citing Worden v. Ordway, 105 
Idaho 719, 672 P.2d 1049 (1983). The damages pursued in Silver Creek were 
12 presumably for the negative effects on the business caused by the sealant fumes, not 
13 for the discomfort associated with coughing and headaches. In other words, the 
14 damages were those recoverable for breach of contract, not compensation for personal 
1 s injury. 
16 
1 7 
18 
19 
20 
21 
In Jesse, on the other hand, the Idaho Supreme Court implied that a person may 
be able to pursue relief for personal injury under section 6-320. Jesse, 2008 WL 
2313406, at *2. While walking in the rain to another apartment in her complex, the 
plaintiff, who was a tenant in the apartment complex, decided to walk in the planting 
area in order to avoid a considerable amount of water covering the driveway. As she 
22 was walking, she stepped in a sinkhole and fell, sustaining multiple injuries. The Court 
23 
24 
in Jesse stated, "[a] tenant need not prove negligence to obtain relief under I.C. § 6-
25 
1 136 Idaho 879, 42 P.3d 672 (2002). 
26 2 No. 34037, 2008 WL 2313406 (Idaho June 6, 2008) 
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2 
320. Thus, Jesse could pursue her claim under this statute, even without proving 
Lindsley was negligent in failing to repair the sinkhole." The Court in Jesse ultimately 
3 dismissed the plaintiff's claim, however, because she did not comply with the notice 
4 
5 
6 
7 
8 
9 
10 
11 
12 
requirement of section 6-320. 
Regardless of how to apply and reconcile statements from these two cases, both 
Silver Creek and Jesse serve to confirm this Court's holding that only a tenant may 
bring a cause of action under section 6-320. Both plaintiffs in those cases were tenants 
and had contractual relationships with the defendant landlord, such that allegations of 
breach of the implied warranty of habitability at least stated a valid claim. But, in this 
case the Plaintiff is not a tenant of Mr. Prouty and has no contractual relationship with 
him. Even in light of the liberal standard for leave to amend, the Plaintiff's amendment 
13 will not be allowed because the amendment does not have a basis in the law. The 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
Court will deny the Motion to Amend Complaint. 
CONCLUSION 
The Court will DENY the Plaintiff's Motion to Amend the Complaint to include a 
claim based upon Idaho Code§ 6-320. 
DATED this 2 1 day of October 2008. 
DISTRICT JUDGE 
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CERTIFICATE OF MAILING 
2 
3 
4 
I hereby certify that on the 2: 1 day of October 2008, I mailed (served) a true 
and correct copy of the within instrument to: 
4 
5 James G. Reid 
6 RINGERT LAW CHARTERED 
455 S 3rd 
7 PO Box 2773 
Boise, ID 83701-2773 
8 
Douglas W. Crandall 
9 CRANDALL LAW OFFICE 
10 420 W Main St, Ste 206 
Boise, ID 83702 
11 
Jeffrey T. Sheehan 
12 SHEEHAN LAW OFFICE 
420 W Main, Ste 206 
13 Boise, ID 83702 
14 James J. Davis 
ATTORNEY AT LAW 
15 406 W Franklin St 
16 PO Box 1517 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
Boise, ID 83701 
J. DAVID NAVARRO 
Clerk of the District Court 
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JAMES G. REID, ISB #1372 
DA YID P. CLAIBORNE, ISB #6579 
RINGERT LAW CHARTERED 
455 S. Third, P. 0. Box 2773 
Boise. Idaho 8370 l-2773 
Telephone: (208) 342-459 l 
Facsimile: (208) 342-4657 
Attorneys for Defendant Wesley C. Prouty 
D 
OR\GlNAL 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
JOHN STEM, 
Plaintiff, 
vs. 
CITY OF GARDEN CITY, IDAHO, and 
WESLEY C. PROUTY, 
Defendants. 
* 
* 
* 
) Case No. CV PI 0806177 
) 
) 
) 
) DEFENDANT WESLEY C. PROUTY'S 
) MOTION FOR PARTIAL SUMMARY 
) JUDGMENT 
) 
) 
) 
* 
* 
* 
Defendant, Wesley C. Prouty, moves the Court to enter, pursuant to Rule 56(h) of the 
Idaho Rules of Civil Procedure. a summary judgment in favor of Defendant Wesley C. Prouty 
and against Plaintiff John Stem upon the grounds and for the reason that there arc no genuine 
issues as to any material fact alleged in the Complaint as the same pertains to Defendant Wesley 
C. Prouty and Defendant Wesley C. Prouty is entitled to a judgment in his favor dismissing the 
DEFENDANT WESLEY C. PROUTY'S MOTJON FOR PARTIAL SUMMARY JUDGMENT 
- l 
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Complaint in its entirety as Defendant Wesley C. Prouty as a matter of law. 
This Motion is based upon the pleadings and records comprising the file of the Court, the 
Affidavit of Counsel submitted concurrently herewith and the Memorandum in Support of 
Defendant Wesley C. Prouty's Motion for Partial Summary Judgment filed concurrently 
herewith. 
Dated this --4- day of December, 2008. 
RINGERT LAW CHARTERED 
BY: 
DEFENDANT WESLEY C. PROUTY'S MOTION FOR PARTIAL SUMMARY JUDGMENT 
2 
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CERTIFICATE OF SERVICE 
I hereby certify that on this f day of December, 2008, a true and cmTect copy of the 
foregoing was served upon all parties listed below by: 
<r 
( ) 
U.S. Mail, postage prepaid 
hand delivery 
Douglas W. Crandall 
Attorney at Law 
420 W. Main Street, Suite 206 
Boise, ID 83702 
Jeffrey T. Sheehan 
Attorney at Law 
420 W. Main Street, Suite 206 
Boise, ID 83702 
James J. Davis 
406 W. Franklin Street 
P.O. Box 1517 
Boise, ID 83701 
() 
( ) 
express Mail 
facsimile 
DEFENDANT WESLEY C. PROUTY'S MOTION FOR PARTIAL SUMMARY JUDGMENT 
-3 
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JAMES G. REID, ISB #1372 
DA YID P. CLAIBORNE, ISB #6579 
RINGERT LAW CHARTERED 
455 S. Third, P. 0. Box 2773 
Boise. Idaho 83701-2773 
Telephone: (208) 3-t-2-4591 
Facsimil!.!: (208) 342-4657 
Attorneys for Defendant Wesley C. Prouty 
DEC U '1 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
ST A TE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
JOHN STEM, 
Plaintiff, 
vs. 
CITY OF GARDEN CITY, IDAHO, and 
WESLEY C. PROUTY, 
Defendants. 
STATE OF IDAHO ) 
)ss: 
County of Ada ) 
* 
* 
* 
) Case No. CV PI 0806177 
) 
) 
) AFFIDA VJT OF COUNSEL IN 
) SUPPORT OF DEFENDANT WESLEY 
) PROUTY'S MOTION FOR PARTIAL 
) SUMMARY JUDGMENT 
) 
) 
) 
* 
* 
* 
JAMES G. REID. being first duly sworn upon oath, deposes and says: 
l. I am an individual over the age of l 8, a resident of the State of Idaho. and have 
personal knowledge of the facts set forth herein, believing them all to be true and correct to the 
AFFIDAVIT OF COUNSEL IN SUPPORT OF DEFENDANT WESLEY C. PROUTY'S 
MOTION FOR PARTIAL SUMMARY JUDGMENT- 1 
000071 
best of my knowledge and belief. 
2. Attached hereto as Exhibit A are true and correct excerpts of po11ions of the 
transcript of the deposition of Wesley Prouty taken in the above-titled action on the 5th day of 
August, 2008. 
3. Attached hereto as Exhibit B are true and correct excerpts of portions of the 
transcript of the deposition of Robert Ruhl taken in the above-titled action on the 28 th day of 
October, 2008. 
4. Attached hereto as Exhibit C are true and correct excerpts of portions of the 
transcript of the deposition of Heath Comptom taken in the above-titled action on the 28th day of 
October, 2008. 
5. Attached hereto as Exhibit Dare true and correct copies of portions of the file 
maintained by the Occupational Safety and Health Administration relative to the accident that is 
the suhject matter of this litigation. 
1b "i).;,·~·.,; 
Dated this __ day of No¥emb@r, 2008. 
RINGE~~A W CHARTERED 
j 
I 
/ £.,., 
Notary Public f r Idah 
Residing in Boise. Idaho .,,,.> 
My Commission Expires;._=-.:::...J e----'----=-1 
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CERTIFICATE OF SERVICE 
I hereby certify that on this 4!) day of December, 2008, a true and correct copy of the 
foregoing was served upon all parties listed below by: 
/ (1 
() 
U.S. Mail, postage prepaid 
hand delivery 
Douglas W. Crandall 
Attorney at Law 
420 W. Main Street, Suite 206 
Boise, ID 83702 
Jeffrey T. Sheehan 
Attorney at Law 
420 W. Main Street, Suite 206 
Boise, ID 83702 
James J. Davis 
406 W. Franklin Street 
P.O.Boxl517 
Boise, ID 8370 I 
( ) 
() 
express Mail 
facsimile 
AFFlDA V[T OF COUNSEL IN SUPPORT OF DEFENDANT WESLEY C. PROUTY'S 
MOTION FOR PARTIAL SUMMARY JUDGMENT - 3 
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IN THE DISTRI CT COURT Of THE fOURT H JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY Of ADA 
JOHN STEM, 
Plainti ff , 
vs. 
CI TY OF GARDEN CITY, I DAHO 
and WESLEY C. PROUTY, 
Defendants. 
Case No. CV-PI-08-06177 
DEPOSITION OF WESLEY C. PROUTY 
AUGUST 5, 2008 
REPORTED BY : 
BARBARA BURKE, CSR No. 463 
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WESLEY C. PROUTY, 
72 
73 
2 first duly sworn to tell the truth relating to 
3 said cause, deposes and says: 
4 EXAMINATION 
5 QUESTIONS BY MR CRANDALL: 
6 Q. Mr. Prouty, do you mind if l call you 
7 "Wes" for today's purposes? 
B A. No. No, not at all. 
Page 4 
9 Q. Okay. Wes, for the record, would you 
: 10 please state and spell your name for me, please? 
11 A. Spell my name? 
· 12 Q. Yes. 
13 A. It's Wesley, W-e-s-l-e-y; initial C; 
: 14 Prouty, P-r-o-u-t-y. 
I 1s Q. Wes, how old are you? 
i 16 A. I'm 67. 
15 
16 
17 Boise, ID 83701 
18 For the Defendant Wesley C. Prouty: 
111111111111111 date of birth? 
19 Ringert Clark Chartered 
20 
21 
22 
23 
By JAMES G. REID, ESQUIRE 
455 Third Street 
P.O. Box 2773 
Boise, ID 83701-2773 
24 Also Present: 
25 Danielle Stem 
i 19 Q. And your current address? 
[ 20 A. Let's see. 3467 West Muirfield Drive, 
: 21 Meridian, Idaho, 83646. 
: 22 Q. Okay. And do you have a profession? 
. 23 A. I own a tloor covering business. 
: 24 Q. Okay. How long have you been in that 
1 25 particular profession? 0 0 0 0 7 5 
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A. Since 1989. Q. Now, when you say, "overcoat" --
2 Q. Okay. Are you still active in that 2 A. Yes. We put an inch-and-a-half of 
3 today? 3 blacktop on top of the existing one. 
4 A. Um-hmm (nodding head). Yes, I am. 4 Q. Okay. 
5 Q. And the name of that floor covering 5 MR. DAVIS: I'm sorry? 
6 business? 6 THE WITNESS: That was just in the 
7 A. Intennountain Interiors. 7 front of the building, though. 
8 Q. What is the location of Intermountain 8 MR. DA VIS: I'm sorry. An inch and a 
9 Interiors? 9 half of what? 
10 A 4688 Chinden Boulevard. 10 THE WITNESS: Blacktop, new blacktop. 
11 Q. Is that the same address that you share 11 MR. DAVIS: Thank you. 
12 with Custom Rock Toppers? 12 Q. (BY MR. CRANDALL) Since you leased the 
13 A. Yes. They have got a separate address, 13 property, have you done any significant modifications 
14 but --yes, it is, the same building. 14 to the internal portion of the property? 
15 Q. The same building? 15 MR. DA VIS: Object to the fonn, the use 
16 A. Yes. 16 of the word "significant." I'm afraid it may 
17 Q. Are you the owner of that premises? 17 exclude other modifications, and I'd like to know 
18 A. Yes, I am. 18 about all of them. 
19 Q. Are you married? 19 Q. (BY MR. CRANDALL) Okay. Let's rephrase 
20 A. No, I'm not. 20 that question. 
21 Q. So you are, in the true sense of the 21 A. Modifications inside --
22 word, the only owner of that particular premises? 22 Q. Any and all modifications inside of the 
23 A Y cs, I am. 23 property that you are aware of since the date 
24 Q. Who did you purchase that premises 24 that you leased it? 
25_frou1-.:') _________________ ,-J-'L_A___Well, CustomRociciotidii:Lsom~----
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1 A From Max Stith's company, I think. remodeling in their building, inside theirs, they 
2 I don't know the name of it. Do you remember? 2 changed some walls and stuff~ but as far as my fl 
3 (Speaking to Mr. Reid). 3 half, I haven't done anything to it. w; 
4 It's 3CM or something -- I don't know. 4 Q. Anything since you originally leased 
5 It's Max Stith and his partners. 5 that in 1992? 
6 Q. When was that purchased? 6 A. Right. 
7 A. In 1994. 7 Q. Do you know what type of changes -- you 
8 Q. Did you occupy that premises prior to 8 indicated movement of some walls and so forth 
9 purchasing it? 9 that Custom Rock Tops did to their portion of the 
10 A Two years prior to that. 10 building? 
11 Q. Did you lease that from Max? 11 A. Well, there was two separate locations 
12 A Yes, I did. 12 in there. They took one of the walls out between 
13 Q. And at the time that you leased the 13 the two locations. 
14 premises from Max until today's date, have there 14 Q. Okay. 
15 been any modifications to the premises? 15 A. They tore the ceiling out. They tore 
16 A. Modifications to the outside, inside? · 16 all the equipment out. There was a laundromat in 
17 Q. Well, let me rephrase that. 17 there before, and that was all tore out. 
18 Let's start with the outside. Any 18 Q. Since I 992 when you originally leased 
19 modifications to the premises since the date of 19 the property, are you familiar with all of the 
20 the lease to the outside? 20 tenants that have occupied that particular 
21 A We had an overcoat on the driveways is . 21 building since 1992? 
22 all, but that's all. 22 MR. REID: Object to the form. Which 
23 Q. Do you know when that was done? 23 building, Counsel? 
24 A. Probably three years ago, maybe four 24 Q. (BY MR. CRANDALL) The building where 
25 years ago. I don't know the exact date. 25 the incident took place, which was -- gi vt)OO Q 7 6 
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1 that address one more time of that location. 
2 I' 11 just refer to it at that address. 
3 A. 4688 Chinden. 
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4 
5 
Q. 4688 Chinden. l'll rephrase the question. 
Since l 992 and your lease of 4688 Chinden, 
6 are you familiar with all the tenants that have 
7 occupied that particular building? 
8 A. l'm trying to think. l'm sort of 
9 familiar with them. They changed hands quite a 
10 bit. That laundromat was in there, and then it 
11 changed hands three times. 
12 Q. So just tell me the tenants you do 
13 remember occupying that particular location. 
14 
15 
A. Well. Max Stith had the laundromat. 
Q. Okay. 
16 A. Then Max Stith sold that, the business 
17 itself-- this was before I bought the building --
18 to Vince Kouba. 
19 Then Vince sold it to a guy named Rich --
20 and I can't think of Rich's last name. 
21 Then Rich sold it to Mike that had --
Page 11 
1 Q. Okay. To your knowledge, since 1992, 
2 has anyone ever modified the parking lot/loading 
3 area of 4684 since 1992? 
4 A. No. 
5 MR. DA VIS: Object to the fonn of the 
6 question. Go ahead. 
7 THE WITNESS: No, they haven't. 
8 Q. (BY MR. CRANDALL) There are some water 
9 covers that exist outside of 4684 and my 
10 understanding is 4688 addresses? 
11 A. Yes, there is. 
12 Q. Can you take a piece of paper and 
13 diagram those locations of those water covers for 
14 me. I will give you a pencil if you need one. 
15 A. I've got one, but I don't know if can I 
16 do this. This is the building. There's Custom 
: 17 Rock Top --
18 MR. DAVIS: Can we go off the record 
19 while he's doing this? 
20 MR CRANDALL: Sure. 
21 (Discussion held off the record). 
22 l don't know his last name. 22 (Exhibit 1 marked). 
23 Q. Okay. What is the address of Custom 23 MR. CRANDALL: Let's go back on the 
24 Rock Toppers? 24 record. 
25 ____ ... MILDAVIS;-4684. ____ ·------- ~5---~Q (BY MR_CRANDALL)_Wes,\\'e..ha\'.eJ1ad _ . 
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l MR. CRAN DALL: 4684. 
2 THE WITNESS: Is it? Thank you. 
3 Q. (BY MR. CRANDALL) As it pertains to 
4 4684, do you know since 1992 the tenants that 
5 have occupied that particular building? 
6 A. The ones I just told you. 
7 Q. Okay. When did Custom Rock Toppers 
8 lease 4684 from you? 
9 A. Let's see. l think it was April of 
10 2006, l belicw. 
11 Q. 2006. At the time that they leased 
12 4684 from you, what was the previous business 
13 that had occupied that particular address? 
14 A. That was the laundromat. 
15 Q. Okay. And you indicate they did some 
16 modifications to the property. Was that done 
17 prior to their occupying the building, or were 
18 the modifications done ail.er they had occupied 
19 the building? 
20 A. No, prior to it. 
21 Q. Okay. As it pertains to the modifications 
22 to 4684 done by Custom Rock Toppers, were those 
23 modifications limit1:d to the interior portion of 
24 that building'? 
25 A. Yes, they were. 
1 this marked as Exhibit No. I to your deposition. 
2 You have drawn freehand a sketch here of what you 
3 believe the property -- a rough outline of the 
4 property and the manhole and water hole covers 
5 that exist there. 
6 It looks like there's one that has a 
7 circle with a line drawn through and a little 
8 question mark there, and we have put that 
9 question mark there because that's an area you 
10 believe may contain a water valve cover, but 
11 you're not sure as of the date of this 
12 deposition. Is that fair? 
13 A. Yes. 
14 Q. And in this area that you have marked 
15 the other two water covers, is this property 
16 where those water covers sit a part of your 
17 property at 4688 and 4684 Chinden Boulevard? 
18 
19 
20 
A. Yes, they are. 
Q. And what is this area designated for 
use? 
, 21 MR. DAVIS: Object to the form of the 
22 question. Go ahead. 
23 Q. (BY MR. CRANDALL) Go ahead. 
24 A. For unloading and loading. 
25 Q. ls there parking that's avaoooo 7 7 
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1 this area, too, or is it all just loading? that's the area that he designated as the loading 
2 A. There is some parking right here. 2 area. 
3 There was some parking but not -- there used to 3 MR. DAVIS: Object to the form of the 
4 be a couple -- some lines there for parking right 4 question. I still don't think you guys are 
5 here at the laundromat (indicating). 5 talking. 
6 MR. REID: You might want to have him 6 THE WITNESS: You asked me a question 
7 identify what area you're talking about because 7 about, was there parking there --
8 '-Vhen we say, "this area," in the deposition -- 8 Q. (BY MR. CRANDALL) Right. 
9 MR. CRANDALL: Yes. True. Thank you 9 A. -- and at one time they had some 
10 Jim. 10 parking spots there. ~ " 
11 MR. REID: I won't know what that is 11 Q. Right. I'm off the parking question. ') Ll 
12 three months from now. 12 A. Okay. 
13 Q. (BY N1R. CRANDALL) Designate the area . 13 Q. I'm talking about the loading and : 
14 that you're indicating is the loading area you're 14 unloading area. I think you indicated to me i ~ w 
15 referring to. 15 there was a loading area out in this area where 
16 A. Right directly behind Custom Rock Tops 16 these manhole covers exist. Is that accurate? ; f 
17 on the -- where the laundromat was located. 17 A. Yes, that's accurate. u 18 Q. And does that area stretch out to the 18 Q. Tell me where that loading area begins 
19 street at Fenton? 19 and ends. 
20 A. No. 20 A. Well, for my purposes, it comes right 
21 Q. Is there a curb and some sidewalks 21 over here -- right about here where the Custom 
22 prior to that? 22 Rock Top building is. 
23 A. No, there's not. 23 Q. Would you mark that with an "X?" 
24 Q. Okay. 24 A. (Complied). 
25 MR..D.A1'lS~1-don'.Uhinkhe.answer cLtell me where.iLends as it 
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1 the question. I don't think you guys are talking -- 1 pertains to Fenton Street. 
2 MR. REID: He's asking if the loading 2 A. Well, as it pertains to Fenton? I 3 area goes out to the street. 3 Q. Yes. 
4 THE Wlll\IESS: Well, yes. 1 thought he 4 A. Right at Fenton. 
5 \vas talking about the parking area. 5 Q. Okay. So where you've marked with "Xs" u 6 MR. DA VIS: That's what I thought he 6 on this diagram marks the beginning and ending of 
7 was talking about, too. 7 the loading area that exists at 4688 and 4684 
8 THE WITNESS: I'm sorry. 8 Chinden? t ., , ? 
9 MR. CRANDALL: Let's go back and get 9 A. Well, that pertains to my area. i f bii 
10 square. 10 Q. Okay. 
11 Q. (BY t\lLR. CRANDALL) Does the loading 11 A. That pertains to what my area is. 
' i ' 12 area stretch -- ' 12 4684 does some stuff back here. ' ' L 
13 MR. REID: Just listen to his question. ;13 Q. Explain to me what 4684 does. 
14 Q. (BY MR. CRANDALL) The loading area i 14 A. Well, they have granite come in, and ; i 
15 that you have indicated on your map here, does it 15 they unload their granite and drive it around and LI 16 stretch from the buildings at 4688 and 4684 16 bring it in the back of this building here 
17 Chinden all the way to Fenton Street? 17 (indicating). u 18 A. Yes. 18 Q. All right. What I'm interested in in 19 MR. DAVIS: Object to the form of the 19 your diagram is to identify the loading/unloading 
20 question; it mischaracterizes his testimony. He 20 area that is available to Custom Rock Toppers. 
! } 21 has drawn those lines to indicate that that is 21 MR. DAVIS: Object to the form of the b 22 parking, Counsel. You were talking over each 22 question. Go ahead. 
23 other. 23 THE WITNESS: Right there and right I 
24 MR. CRANDALL: No. I just indicated 24 there, Custom Rock Top. u 25 from the building to the Fenton Street, whether 25 Q. (BY MR. CRANDALL) And doet)OOO~ 8 
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extend out to Fenton Street? 
2 A. Yes, it does. 
3 Q. Now. for purposes of your diagram, are 
4 you aware of where this incident involving 
5 Mr. Stem takes place? 
6 A. Yes, 1 am. 
7 Q. As to your diagram, will you write on 
8 the appropriate water valve cover where Mr. Stem's 
9 accident took place. You can just mark it --
10 just \\Tite "Stem" on it. 
11 A. (Complied). 
12 Q. Okay. So is it a fair characterization 
13 of your diagram that this accident occurred on 
14 property owned by you and used by Custom Rock 
15 Toppers? 
16 A. Yes. 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
: 12 
: 13 
)4 
15 
16 
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Q. Had you ever inspected the water hole 
covers on 4688 and 4684 Chinden between the dates 
of 1992 and the date of this accident? 
A. No, I did not. 
Q. Had you ever lifted the water hole covers 
up between 1992 and the date of this accident? 
A. No, I had not. 
Q. Okay. Have you any background in 
construction? 
A. Just as a subcontractor. 
Q. And is that limited to floor coverings? 
A. That's limited to floor coverings, yes. 
Q. Do you have any experience in building 
or constructing manhole covers or water valve 
covers? 
A. No, I have not, none at all. 
17 Q. And was this property that the incident 17 Q. On the day of the accident with 
18 took place on a part of the loading and unloading I 18 Mr. Stem, were you present at either 4688 or 4684 
19 area designated for use by Custom Rock Toppers? 19 Chinden? 
20 A. Yes. 20 A. 1 was present later on that afternoon. 
21 MR. DA VIS: Object to the form of the '. 21 Q. Okay. At the time of the accident, you 
22 question. Go ahead. ' 22 were not on-site? 
23 THE WITNESS: Yes. J 23 A. I was in Mountain Home. 
24 Q. (BY MR. CRANDALL) Okay. Are you familiar ! 24 Q. Okay. When did you arrive at the 
-2::L_witli .. :whrulesignedJmdJmilt the manhole..co..v.ers \ 25-.scene.,_anapproximate.Jim ..... ? _________ _ 
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1 that exist at 4688 and 4684 Chinden? 
2 A. 1 have no idea. 
3 Q. Okay. When you purchased the property 
4 at 4684 and 4688, did the manhole -- excuse me --
5 the water hole covers exist on that day as they 
6 did on the date of Mr. Stem's accident? 
7 A. Yes, they did. 
8 Q. Had you done any type of modification 
9 to the water hole covers between 1992 and the 
10 date of the accident? 
11 A. No, I did not. 
12 Q. Did you do any type of inspections on 
13 your property? 
14 A. As inspections on what? 
15 Q. Inspect any type of -- for wear, tear, 
16 safety issues, anything like that? 
17 MR. REID: Object to the form. 
18 THE WITNESS: 1 just was renting the 
19 building, 1 rented it, and I bought it. I'd been 
20 in it for two years, and I bought it. 
21 Q. (BY MR. CRANDALL) But the question was 
22 on any type of routine basis, did you conduct any 
23 type of investigations or inspections of the 
24 property? 
25 A. No, I did not. 
1 
2 
3 
I 4 
5 
6 
7 
8 
9 
10 
.11 
: 12 
'13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
A. Approximately around -- I would guess 
around I :30, as close as I can remember. 
Q. When you arrived at the accident scene 
at approximately I :30, tell me what you observed. 
A. Well, some of my guys took me out there 
and showed me what went on and what was going on 
out there. 
Q. Okay. And what did you understand had 
occurred? 
A. We 11, that he had backed over the 
manhole cover with a hyster, and that the hyster 
broke the cover, and it flipped over and pinned 
Dave -- not Dave Stem, but the Stem boy -- to 
the pavement. 
Q. And when you say he was backing the 
hyster, you're not referring to Mr. Stem, are you? 
A. No. I don't know who was on the hyster. 
Q. 1 Some·other individual was? 
A. Yes. 
Q. Anything else that you observed at that 
time regarding the accident scene? 
A. Oh, let's see. 1 don't know if they 
come and put that cover over there at that time 
or not. 
Q. Okay. 000079 
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1 A. There was a cover put over there, a 1 Are you aware of anything pertaining to that? 
2 l /2-inch plate or 3/4-inch steel plate put over 2 MR. DA VlS: Object to the form. Go ahead. 
3 that hole, but l think that came on a little 3 THE WITNESS: No, I'm not. 
4 later in the afternoon. 4 MR. RElD: For the record, Counsel, 
5 Q. That was going to be my next question. 5 just so we don't talk over each other all the 
6 After the accident, were there any 6 time, can we have a stipulation that if one of us 
7 changes that were made to that particular water 7 objects, that works for both of us? 
8 valve cover? 8 MR. CRANDALL: That's fine; and if we 
9 A. Yes. Garden City came out and put a -- 9 haven't put it on the record, that all evidentiary 
10 I don't know -- a 1/2-inch or maybe a3/4-inch 10 objections are preserved, pursuant to the rules. 
11 steel plate over the top of the hole. 11 MR. RElD: Sure. 
12 Q. Okay. About when did they do that, do 12 MR. DAVlS: But if you can ask the 
13 you know? 13 question better than you did, I'm still going to 
14 A. Oh, I don't know. Maybe 3:00. l don't 14 object because that's what l do. l'm not a 
15 really know. • 15 potted plant. (Laughter). 
16 Q. So it was shortly after the accident? 16 Q. (BY MR. CRANDALL) Are you familiar 
17 A. Yes. 17 with the fact that Mr. Stem has raised as part of 
18 Q. And after they put that plate of steel 18 his claim that the water valve cover was an 
19 on there, did they do any further repairs to that 19 inappropriate cover for that particular area on 
20 particular water valve cover? 20 your property? 
21 A. Not that day. · 21 MR. DAVIS: Object to the form. 
22 Q. Okay. Subsequent to that day-- or 22 THE WITNESS: No. 
23 tollowing that day, I mean, did they do any • 23 Q. (BY MR. CRANDALL) Do you know as it 
24 repairs to that particular manhole cover? : 24 pertained --
25 __ ~_Yes,.1hey-did, but iLmight.have.been._ : 25._ ____ (lnterruption) •.. --
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1 a week or two -- l'm not sure, but they come out 1 (Danielle Stem entered the room). 
2 and redid the ring and then put a new cover in 2 Q. (BY MR. CRANDALL) When you sent your 
3 there. 3 letter to Garden City inquiring about the other 
4 Q. Okay. As to the other water valve 4 water valve covers, what was your concern? 
5 covers that existed on the property, were there 5 MR. DAVIS: Object to the fonn, but 
6 any other repairs performed on them? 6 go ahead. 
7 MR. DA VIS: Object to the form. Go ahead. 7 THE WITNESS: My concern was it was 
8 THE WITNESS: Yes. We sent Garden City 8 just like the other one, and it might break, too. 
9 a letter concerned about the other manhole 9 MR. REID: I'm going to object to that. 
10 covers, and they did come out another two or 10 We're going to get our record all jumbled up if 
11 three or four weeks later and repaired them. 11 you keep talking in tenns of "other" and "things." 
12 Q. (BY MR. CRANDALL) Okay. Did you ever 12 You have to designate on the diagram 
13 have any conversations with any employees of 13 which one you're talking about, Wes. The record 
14 Garden City regarding this accident? 14 can't read your mind. Okay? 
15 A. Employees of Garden City? 15 THE WITNESS: Okay. We were concerned 
16 Q. Yes -- or the Garden City Water Department. 16 that the one right behind my shop, the other water 
17 A. Not that l know of. 17 meter cover, might be the same as the one that 
18 Q. Okay. Did you have any conversations 18 was involved in the accident. 
19 with the individuals who were working and 19 So we wrote them a letter and told them 
20 repairing the covers? 20 that we had concerns about the one right behind 
21 A. No. We just walked out and watched 21 my shop and thought maybe they should repair it. 
22 them working on them. 22 Q. (BY MR. CRANDALL) Okay. When you sent 
23 Q. All right. It has been raised as an 23 that letter regarding this water valve cover 
24 issue in this case that the cover that broke with 24 right behind your shop, what were your concerns 
25 Mr. Stem being pinned was an inappropriate cover. 25 about it? 0 0 0 0 8 0 
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l A. Well, my concern was it might break, 
2 too, if\ve drove over it. 
3 Q. After the accident involving Mr. Stem, 
4 did you conduct any kind of investigation 
5 regarding the remaining water valve covers? 
6 MR. DA VIS: Object to the form. 
THE WITNESS: Repeat that, would you? 
MR. DA VIS: The problem is that the one 
9 that is in the middle is not a water meter cover. 
7 
8 
10 So when you refer to them as plural, then it's 
11 confusing the record. 
12 Q. (BY MR. CRANDALL) I'm not concerned 
13 about the storm drain cover in this case. 
14 I'm specifically discussing the water 
15 valve covers. So when I say, "water valve covers," 
16 I'm talking about only those covers that cover 
17 what I believe are water meters. 
18 
19 
20 
A. Right. 
Q. Can we have that agreement? 
A. Yes. 
l 
2 
3 
A. A visual look at it? 
Q. Yes. Did you pull it up? 
A. Did I pull it up? 
4 Q. Yes. 
5 A. No, I did not. 
Page 27 
6 Q. Did you identify any cracks or wear and 
7 tear to the water valve cover that existed behind 
8 your building? 
9 A. No, I did not. 
10 Q. Were you able to examine the water 
11 valve cover that broke during iv1r. Stem's accident? 
12 A. No, I did not. 
13 
14 
15 
16 
17 
Q. Okay. When you arrived at approximately 
I :30, had the water valve cover involving Mr. Stem's 
accident been removed? 
A. Yes, it had. 
Q. Had all of the pieces of the water 
18 valve cover at that location been removed, as 
19 well? 
, 20 A. Yes, they were. 
21 Q. Okay. As it pertains to the water 21 Q. At the time of Plaintiff Stem's 
22 valve covers that existed after Mr. Stem's 22 accident, as far as you know, were Custom Rock 
23 accident, v,hy were you concerned that -- let me , 23 Toppers using the property in a manner consistent 
24 back up. i 24 with which they had rented the property from you? 
25 .. -.~~~--WhaLwer.e-)'OllL=-no.w_yQu've..goLm~-~-! 25 .. _ .. A.__Yes,,ihey_wer.,__ ________ ~· 
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1 confused. I did ask that question already. 
2 As it pertains to the water valve 
3 covers that existed after Mr. Stem's accident, 
4 why were you concerned that they might break? 
5 A. Well, because we run our hysters do\vn 
6 there, and if it broke with his, I assumed that 
7 this was the same as that one. 
8 MR. REID: Again, quit using the terms 
9 "this" and "that" because the record \Von't show 
10 what you mean. You have to say, "The cover in 
11 front of my building," or "The cover in front of 
12 Custom Rock Tops building." Okay? 
13 THE WITNESS: Okay. I was concerned 
14 that the one behind our building was the same as 
15 the one behind Custom Rock Top. 
16 Q. (BY MR. CRANDALL) I'm understanding 
17 you to say that you \Vere afraid that the one 
18 behind your building, water valve cover, may 
19 break as did the one behind Custom Rock Tops 
20 building? 
21 A. Yes. 
22 Q. Okay. After Mr. Stem's accident and 
23 before any repairs were done, did you go out and 
24 visually look at the water valve cover behind 
25 your building? 
Q. Prior to Mr. Stem's accident pertaining 
2 to the water cover that broke during his accident, 
3 had you ever noticed any types of cracks or rust 
4 on that particular water valve cover? 
5 MR. DA VIS: Object to the fonn; compound. 
6 Go ahead. 
7 THE WITNESS: No, 1 had not. 
Q. (BY MR. CRANDALL) Had you ever removed 
9 the water valve cover that broke during Mr. Stem's 
accident and visually inspected it for wear and 
8 
10 
11 tear? 
12 A. No, I did not. 
13 Q. Were you ever present or - let me 
:. 14 rephrase the question. 
15 Had you ever witnessed employees of 
16 Garden City come by and read the water meters 
· 17 under the water valve covers that existed on your 
18 property? 
19 A. I did witness them a few times. They . 
. 20 came out and repaired this one. They had some --
21 MR. RElD: Which one do you mean when 
22 you say, "this one"? 
23 THE WITNESS: The one behind fntennountain 
24 Interiors. 
, 25 MR. DA VIS: I'll object to theo Q Q Q 81 
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1 excusl.! me -- move to strike the answer as not 1 Q. Have you had to file any prior claims 
2 responsive to the question. 2 on the insurance covering either 4688 or 4684 
3 Q. (BY !V[R. CRANDALL) When you indicated 3 regarding any type ofloss? 
4 that you had seen employees of Garden City come 4 A. No, I have not. 
5 out and repair the water valve cover behind your 5 Q. Have you been involved in any prior 
6 business, do you remember approximately when that 6 lawsuits as it pertains to 4688 and 4684 Chinden? 
7 \Vas? 7 A. No, I have not. 
8 A. They didn't -- the cover behind my 8 Q. Do you have a policy in your business 
9 ofiice, they did not repair the cover. They were 9 regarding the use of hysters and whether they can 
10 in -- they were doing something to the meter, 10 or cannot drive across the water valve covers at 
11 and l have no idea what it was. 11 either 4688 and 4684 Chinden? 
12 Q. And do you remember approximately when 12 A. I do not, no. 
13 that was? 13 Q. Have you informed your employees prior 
14 A. No, 1 do not. 14 to Mr. Stem's accident that they were not to pull 
15 Q. It was. though, before the accident 15 hysters across either of the water valve covers 
16 occurred? 16 at 4688 or 4684 Chinden? 
17 A. Oh, yes. 17 A. The one of the Stem accident, no. 
18 Q. Okay. At any other times do you 18 Q. Okay. 
19 remember Garden City or employees of Garden City 19 A. The one behind Intermountain Interiors, 
20 examining or working on either of the water valve 20 I informed them -- it was in a depression, it was 
21 covers? 21 a 6-inch to 9-inch depression -- and I informed 
22 MR. DA VIS: Object to the form of the 22 my drivers not to drive over that because of the 
23 question. 23 loading issues. 
24 THE WITNESS: I believe the one that 24 Q. Okay. Were you concerned that the 
2-5 __ ~,v asjn valved intheStemaccident,-lbelie\'¥-e _...a_.__t ------.--25-water...val\le.~coved1ehinclyour_business_would_not 
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1 one time -- and I don't know when it was -- that 
2 there was a problem with something to do with the 
3 water there, and they was in and did something to 
4 that one, too -- I have no idea -- but not as far 
5 as I know the cover itself. 
6 They were working on the meter. I 
7 don't know if they replaced them, or -- and I had 
8 seen them, but years, l don't know when. 
9 Q. (BY MR. CRANDALL) Okay. In order to 
10 repair the water meter and/or work on the water 
11 meter, they would have had to remove the cover in 
12 order to do that? 
13 A. Yes, they would have. 
14 Q. And that occurred before this accident? 
15 A. Oh, yes. Yes. 
16 Q. Prior to Mr. Stem's accident, had you 
17 had any previous accidents on that premises that 
18 were reported to you? By "premises," I mean both 
19 4688 and 4684 Chinden. 
20 A. Repeat that again. 
21 Q. At 4688 and 4684 Chinden, between 1992 
22 and when you leased the property until the date 
23 of Mr. Stem's accident, had you had any prior 
24 accidents at that premises? 
25 A. No. 
1 support the weight of the hyster? 
2 A. No, I was not. 
3 Q. Had you done any inspection on the 
4 water valve cover behind your business prior to 
5 Mr. Stem's accident to determine whether or not 
6 it would support the weight of a hyster? 
7 A. No, 1 did not. 
8 Q. Had you done any type of inspection on 
9 the water valve cover involved in Mr. Stem's 
10 accident --
11 A. No, I didn't. 
12 Q. -- prior to the accident to detem1ine 
13 whether or not it would support the weight of a 
14 hyster? 
15 A. No, I did not. 
16 Q. When you purchased your insurance 
17 coverage, did anyone from your insurance company 
18 conduct an on-site investigation of the premises? 
19 A. Not that I know of. 
20 (Discussion held off the record). 
21 Q. (BY MR. CRANDALL) At the time of the 
22 accident, who were your employees that worked for 
23 you at your interior floor covering business? 
24 A. At the present, working for me? 
25 Q. At the time ofthe accident. 000082 
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1 OSHA never contacted you? 
2 A. OSHA never contacted me at all. 
3 Q. J think J have asked you this already, 
4 hut for clarification, you have never prior to 
5 Mr. Stem's accident warned Custom Rock Toppers 
6 as to the condition of the manhole cover that 
7 J\lr. Stem's accident was involved in? 
8 A. No, I did not. 
9 Q. Okay. And it's your position that the 
10 reason you wouldn't have warned them is that you 
11 felt as though the cover was safe for the use in 
12 \\hich Custom Rock Toppers was using the property 
13 for? 
14 A. I assumed it was. 
Page 43 
1 cover -- and II by this cover, 11 1 mean on the \Vater 
2 valve directly behind your business while they 
3 were rerouting this water line? 
4 A. No, absolutely not. They rerouted it 
5 from a different direction. 
6 Q. Okay. Did the rerouting of this water 
7 line involve either of these water valves that 
8 you're aware of? 
9 A. No, because they found out there was 
10 water out front, so they never did do anything 
11 to them. 
12 Q. Okay. Put on your drawing here, if you 
13 would -- in fact, let's go back just to make sure 
14 the record is clear. 
15 Q. I think I saw some indication in the 15 Let's label this one the water valve 
16 discovery -- I won't dig through it -- that at 16 cover that is directly behind you as" A," and \\e 
17 some point Garden City rerouted a water line on 17 will let the report reflect that "A" is the water 
18 this property. Were you the O\vner or lessor at 18 valve that you have indicated is directly behind 
19 the time that occurred? 19 your place of business. 
20 A. We had a leak. We had a leak in the 20 A. Yes. 
21 water line out front, and they were going to try 21 Q. And let's mark the Stem one as 11 8." 
22 to dig it up underneath -- from behind one of the 22 A. (Complied). 
23 water meters -- I don't know which one it was -- · 23 Q. And we will agree that that's the water 
24 but then they found out there was water out in 24 valve cover that was involved in Mr. Stem's 
25 front,_so tbeyjustrerouteditouLfronL_____________ -~ 2~ accident? --------··-----
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1 Q. Okay. Do you remember about when that 
2 was done? 
3 A. Oh, approximately four years ago. 
4 Q. And when they rerouted that water line, 
5 did it involve the water valve that was involved 
6 in Mr. Stem's accident'? 
7 A. No, it was not involved. 
8 Q. Would they have had to pull the manhole 
9 cover from the water valve that was involved in 
10 Mr. Stem's accident in order to etlect this 
11 rerouting of the water line? 
12 A. No. This one that -- the Stem water 
13 valve was not the one that was involved in that. 
14 Q. Okay. 
15 A. It was the one over here behind 
Page 44 
1 A. Yes. 
2 Q. Place on there a "C" where the water 
3 line was rerouted and how they -- and the 
4 location of where they tied into the water, if 
5 you know. 
6 A. Well, the water line was broke here. 
7 They came out here, and they rerouted it off of 
8 Chinden Boulevard here (indicating). 
9 Q. Okay. So somewhere out on Chinden 
10 Boulevard they tied it --
11 A. Somewhere out on Chinden Boulevard they 
12 tied it in. 
13 MR. REID: Okay. You might want to 
14 write the word "Chinden" on the diagram. 
15 MR. DA VIS: I think the word "here" is 
16 lntern1ountain Interiors was the one that they • 16 going to be the most appropriate word of the day. 
17 were rerouting, was the one that broke. 17 MR. CRANDALL: Put "C" on there. 
18 Q. Okay. And when they rerouted this 18 THE WITNESS: (Complied). 
19 water line, were they required to pull the water 19 MR. CRA.NDALL: Let the record reflect 
20 valve cover on the \Vater valve behind your 20 that "C" is where you understood, to the best of 
21 business? 21 your ability, the location of where Garden City 
22 A. Were they required to? I assume they 22 tied in to the water when they rerouted the water 
23 looked at it from that point, but -- 23 line. 
24 Q. Okay. Let me rephrase the question. 24 THE WITNESS: Yes. 
25 Did you ever witness them pull this 25 MR. DA VIS: Thank you, I9Q,() 0 8 3 
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1 MR. CRANDALL: Let's go off the record in fairness to you, we have not been able to 
2 real quick. 2 confirm this one way or another -- that there was 
3 (Discussion held off the record). 3 a hole that had been drilled in the valve cover 
4 MR. CRANDALL: Go back on the record, 4 that was involved in Mr. Stem's accident. 
5 if we could. 5 Have you ever examined and been able to 
6 Q. (BY MR. CRANDALL) At the time of 6 determine whether or not a hole existed in the 
7 Mr. Stem's accident loading and unloading the 7 cover that was involved in Mr. Stem's accident? 
8 granite by way of hyster was a use that you 8 A. No, I have not. 
9 approved ofby Custom Rock Toppers? 9 Q. You have not been able to examine it, 
10 A. Yes. 10 or you have not noticed that there is a hole? 
11 Q. And they were in an area that you had 11 A. I have never examined it. 
12 designated as a loading area on your property . 12 Q. Okay. During the wet periods of time 
13 when the accident occurred? 13 and the seasons where there's snow and ice and 
14 A. Yes. 14 water, at the water valve cover involved in 
15 Q. And you knew that they were loading and 15 Mr. Stem's accident would water collect on top of 
16 unloading granite with the hyster? 16 that cover and form a puddle? 
17 A. Yes. 17 MR. DA VIS: Object to the form. Go ahead. 
18 Q. At the time of the accident you did not 18 THE WITNESS: I don't believe so. I 
19 know that the cover that broke in Mr. Stem's 19 don't -- not on "B." 
20 accident was rated for 2,000 pounds, up to 20 Q. (BY MR. CRANDALL) Okay. \Vhich leads 
21 2,000 pounds? 21 me to the question as it pertains to "A," did you 
22 A. No, I did not. 22 have a drainage problem on water valve cover "A"? 
23 Q. \\:ben you purchased this property from 23 MR. DA VIS: Object to the form. 
24 Mr. Stith and/or his business that was located 24 THE WITNESS: Yes. 
_2S_there,,.diayo1Lpur.chase-1hepropert}'..in a..u..n -----+-=25~-~Q-(BYMJLCRANDALL)_And_whaLdid.yo1Ldo_=-
Page 46 
1 "as is" condition? 
2 A. Yes, I did. 
3 Q. Okay. Did Mr. Stith ever indicate to 
4 you any problems that he had had regarding the 
5 water valve covers on your diagram listed as "A" 
6 or "B"? 
7 A. No. he did not. 
8 Q. Are you aware of whether or not it was 
9 Mr. Stith or Garden City who built the water 
10 valve covers listed on your diagram as "A" or 
11 "B '"? 
12 MR. DAVIS: Object to the form of the 
13 question. It assumes facts not in evidence that 
14 either of those two ever did that work, but go 
15 ahead. 
16 THE WITNESS: No, I do not. I have no 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
· 16 
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or did you do anything to alleviate the water 
problem associated with water valve cover "A"? 
MR. DA VIS: Object to the form again. 
Go ahead. 
THE WITNESS: No. lt was a minor 
collection. 
Q. (BY MR. CRANDALL) Okay. Have you 
examined the new water valve covers that have 
been put in place by Garden City? 
A. I looked at them. 
Q. Okay. Are they similar or are you able 
to determine whether they were similar to the 
ones that had existed prior? 
A. No, 1 haven't -- I haven't noticed. 
Q. Okay. 
~1R. CRANDALL: Let's take about a 
17 idea. 17 five-minute break, if we could. 
18 Q. (BY MR. CRANDALL) Do you have any idea 18 (Recess taken). 
19 who built the water valve covers listed on your 19 MR. CRANDALL: Back on the record. 
20 diagram as "A" and "B''? 20 Q. (BY MR. CRANDALL) Wes, I assume that 
21 A. No. 21 you have not seen those photographs that 1 just 
22 Q. Have you had any conversations with 22 showed you prior? 
23 Mr. Stith after this accident occurred? 23 A. No, I haven't. 
24 A. No, 1 have not. 24 Q. My question is, at the time that you 
25 Q. There has been some discussion -- and 25 arrived back at the accident scene, 1thirt):00Q84 
(208) 345-9611 M & M COURT REPORTING SERVICE, INC. (208) 345-8800 (fax) 
i 
;I 
n u 
u 
u 
u 
u 
u 
I 
l ; 
Page 81 Page 83 
Q. And then \\e're going to the next page 1 A. I don't remember who that was. 
2 after the addenda, and we see a drawing. Are we 2 Q. Do you know whether that was engineered 
3 tracking? 3 in about I 991, but not installed until '96 or '97 
4 A. Yes. 4 because it wasn't needed in what's designated as 
5 Q. We're looking at a drawing within 5 Space Bin that drawing? 
6 Exhibit C. Do you know who prepared this drawing? 6 A. No. I had it engineered when we did 
7 A. I have no idea. 7 the door. 
8 Q. Do you know when it was prepared? 8 Q. If you look at the top center, it says, 
9 A. l have no idea. 9 ''Fenton Street"? 
10 Q. The building that we've been talking 10 A. Yes. 
11 about that you've drawn on Exhibit 1 is shown in 11 Q. And below that, would you read that 
12 the top left-hand portion of this drawing; is 12 into the record, please? 
13 that correct? 13 A. "Asphalt parking stalls, 13 stalls." 
14 A. Yes. 14 Q. Your testimony and what you've shown on 
15 Q. And, basically, where it says, 15 Exhibit 1, is that there was some parking on the 
16 "Building" on that building, that's the area that 16 Fenton Street side over near the laundromat. 
17 lntermountain Interiors occupies? 17 Were there 13 stalls? 
18 A. Yes. 18 A. No. There were three stalls, I believe. 
19 Q. And the right-hand side of that same 1 19 Q. You testified for Mr. Crandall that you 
20 building would have been where the laundromat was 20 didn't have any discussions with anyone from the 
21 located? : 21 City of Garden City about this accident; is that 
22 A. Yes. 22 correct? 
23 Q. How much of the space in that section 23 A. As far as I know, that's correct. 
24 did the laundromat occupy? . 24 Q. After this accident did you have any 
25 _. _ .. -1-llLREID:_Youmean.,..the..rightdian : 25-..conversatiOUS-\\d.tluuly.one.from£arden.City abouL 
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1 section of the building? 
2 !vfR. DAVIS: Correct. Thank you, 
3 !Vlr. Reid. 
4 THE WITNESS: 2,000 square feet. 
5 Q. (BY MR. DAVIS) So how much space was 
6 there in this center area that you and Mr. Kouba 
7 eventually occupied? 
8 A. 15,050. 
9 Q. Turn to the next page. Down on the 
10 left-hand side of this page you will see the 
11 letters JG:RL 5/6/91. Do you know who prepared 
12 this drawing? 
13 A. I have no idea. 
14 Q. Do you know what the purpose of the 
15 dra\ving was? 
16 
17 
18 
A. I have no idea. 
Q. Do you know for whom it was prepared? 
A. I assume Max Stith. 
19 Q. Over on the bottom of that it says, 
20 "Subject tloorplan." Do you see that? 
21 A. Yes. 
22 Q. You told me that you believed someone 
23 engineered the exterior door that was added. 
24 A. Yes, they did. 
25 Q. And who was that? 
1 the meter lids? 
2 A. Not that J recall. 
3 MR. DAVJS: I think I'm done, but give 
4 me just a second. (Pause). 
5 Q. (BY MR. DAVIS) One question: Did you 
6 ever tell anyone from the City of Garden City 
7 that either you or any tenant who occupied the 
building would be using hysters to unload or load 
on the Fenton Street side of the prope11y? 
. 8 
9 
• 10 
! 11 
: 12 
. 13 
. 14 
, 15 
16 
A. No. 
MR. DAVIS: That's all the questions 
I have. Thank you . 
MR. CRANDALL: Follow-up questions? 
Unless you have any questions --
MR. REID: I don't have any questions. 
• 17 FURTHER EXAMINATION 
· 18 QUESTIONS BY MR. CRANDALL: 
19 Q. Wes, when you engineered the door --
20 and I believe it was 1996, 1997, approximately, 
21 if I -- I'm not going to hold you to it. 
: 22 A. Approximately. 
23 Q. Which door on your diagram are you 
24 referring to that was engineered? 
25 A. This third one that we circODOOJ8 5 
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an "X" with a red circle around it. A. Yes. 
2 Q. Is that the door that Custom Rock 
3 Toppers used in loading and unloading granite? 
2 Q. Okay. And the door that is depicted in 
3 this photograph marked as Exhibit 4 to the 
4 A. Yes. 4 deposition, did this door exist on that building 
5 Q. Describe that door for me, if you 5 on the date of your purchase of that property? 
6 \-Vould. 6 MR. DA VlS: Objection, Counsel. I 
7 A. It's 16-foot high and I believe 10-foot 7 think you're confused again. Let's just take a 
8 wide, I believe. 8 second off the record. 
9 Q. Is it akin to, like, a garage door? 9 (Discussion off the record). 
10 A. lt's a roll-up door. · 10 Q. (BY NIR. CRANDALL) This door that's 
11 Q. A roll-up door. I think I saw a 11 depicted in this photograph existed prior to your 
12 photograph of that. Let's see ifl can find it · 12 purchase of the property? 
13 real quick. · 13 A. Yes. 
14 Let me show you a photograph and -- 14 Q. And you later added an additional door? 
15 I guess I might as well pull this and have it · 15 A. Yes. 
16 marked as part of the deposition, as well, to 16 Q. Okay. And that was the door that 
17 make it clean. I will have this photograph 17 Custom Rock Toppers used to load and unload 
18 marked Exhibit 4. 18 granite? 
19 (Exhibit 4 marked). 19 A. Yes. 
20 Q. (BY MR. CRANDALL) Wes, let me have you 20 Q. Okay. And on the diagram that you have 
21 take a look at this photograph. Do you recognize 21 drawn, you have put an "X" with a circle to 
22 what's depicted in that photograph? 22 depict the approximate area to which the new door 
23 A. Yes. 23 was added to allow Custom Rock Toppers to both 
24 Q. I believe that's the photograph I took 24 load and unload granite? 
25 ___ fr_01~the_ndginaLappraisaLrepru1_thaLwas_done_~----- --, 25 _A_____Y~--------------
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when you purchased this property. ls that Q. Okay. Prior to your purchase of this 
2 accurate? 2 property -- scratch that. 
3 A. Yes. 3 Prior to your lease of this property in 
4 Q. Does that photograph -- I'm sorry. 4 1992, had anyone, to your knowledge, ever used 
5 Go ahead. 5 the area that we have depicted in your drawing as 
6 A. I can't tell you from that picture if 6 the loading and unloading area, had they ever 
7 that's one of the -- there was two doors and now 7 used a hyster in that particular area prior to 
8 there's three, and I can't tell by that picture. 8 your lease? 
9 If that is an original appraisal, then the door 9 MR. DA VIS: Object to the fonn the 
10 is here (indicating). 10 question' vague and ambiguous. Go ahead. 
11 MR. REID: You can't say, "here." 11 Q. (BY MR. CRANDALL) Do you understand 
12 THE WITNESS: "Here" is to the left of 12 what I'm asking? 
13 that door. 13 A. The original lease? 
14 MR. REID: To the left of which door, 14 Q. I'm asking whether or not prior to you 
15 the door in the picture? 15 leasing the property, if you had any knowledge 
16 THE WITNESS: In the picture. 16 that any prior tenants had used the area, between 
17 MR. REID: There's another door now. 17 the building and Fenton Street, had ever used a 
18 That's to the left of the door that's depicted in 18 hyster in that particular area? 
19 Exhibit 4? 19 MR. DA VIS: Object to the form. 
20 THE WITNESS: I believe so. 20 Go ahead. 
21 Q. (BY MR. CRANDALL) When you say there's 21 THE WITNESS: I don't know. 
22 another door that's depicted and when we use the 22 Q. (BY MR. CRANDALL) When you leased this 
23 word "door," are we always referring to one of 23 building in I 992, did you begin using a hyster at 
24 these wide garage style doors, as opposed to a 24 that location? 
25 regular entry and exit door that people use? 25 A. Yes, we did. 0 Q O Q 8 6 
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Q. Okay. And the purpose of the use of 1 
2 that hyster was for -- 2 
3 A. Loading and unloading carpet and 3 
4 pallets. 4 
5 Q. Okay. And the door that you used to 5 
6 load and unload your hyster with, was that the 6 
7 one that was depicted in Exhibit No. 4? 7 
B A. Yes. 8 
9 Q. Okay. To your knowledge, were you the 9 
10 first and only tenants prior to Custom Rock Toppers 10 
11 to use a hyster at this building? 11 
12 A. l don't know. 12 
13 Q. Okay. Do you know of any other 13 
14 businesses, besides yourself or Custom Rock 14 
15 Toppers, who have ever used a hyster at that 15 
16 location? 16 
17 A. Yes. A bowling alley was in there -- 17 
18 not a bowling alley, but the trophy maker, and 18 
19 they did bowling balls. So they could have used 19 
20 hysters. l don't know how big of loads they got 20 
21 in there. 21 
22 Q. Okay. Prior to putting the -- 22 
23 engineering the door and putting the door in, 23 
24 which was used by Custom Rock Toppers, was the '24 
25_areabetween thebuilding_andFentonStreetused ~ 25 
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Q. Prior to adding this door -- and by 
"this door," I mean the one with the red circle 
around it marked "X" that was engineered - had 
anyone tenant-wise, other than Custom Rock 
Toppers, used a hyster in the section of the 
building in which Custom Rock Toppers leased? 
MR. DA VIS: Object to the form. 
Go ahead. 
THE WITNESS: Repeat that again. 
Q. (BY MR. CRANDALL) Let me ask a simpler 
version. 
Prior to Custom Rock Toppers using a 
hyster at that location, "the location" being the 
area in which they leased inside your building, 
had anyone prior to Custom Rock Toppers ever used 
a hyster at that particular location in the 
building? 
A. Yes. 
Q. And who was that? 
A. Us, lntermountain interiors. 
Q. Okay. Other than Intennountain 
Interiors -- and I think you indicated that on 
occasion you would unload lumber in that 
particular area -- have you ever witnessed any 
.other. pacty_~.,._eithertenanLru:.otherwise.:::_that_____ 
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1 exclusively as parking spaces? 
2 A. Not exclusively. 
1 used that particular area -- and the area I'm 
2 talking about is the area that is between the 
3 Q. What other uses were made of that 
4 particular area? 
5 A. lf nobody else was there when I had a 
6 big long 40-foot or 60-foot truck show up, they 
7 would pull up here --
8 Q. Okay. 
9 A. -- and we would unloaded our trucks. 
10 Q. Okay. So you used it for loading and 
11 unloading --
12 
13 
14 
A. Yes. 
Q. -- areas? 
A. Yes. 
15 MR. DA VIS: Objection. The record 
16 should reflect that the witness answered it 
17 before I had an opportunity to assert the 
18 objection. 
19 l\1R. CRANDALL: Did you get it 
20 clarified? Do you need to ask a question? 
MR. DA VIS: No, I don't. Thank you. 21 
22 Q. (BY MR. CRANDALL) Was it your intent 
23 when having this door added to allow the tenants 
24 to use a hyster at that location? 
25 A. Yes, if needed. 
3 address of the lease -- on the lease v,ith Custom 
4 Rock Toppers and Fenton Street as -- have you 
5 ever seen anyone other than yourself use a hystcr 
6 in that location? 
7 MR. DA VIS: Object to the form, but 
8 go ahead. 
9 THE WITNESS: No. 
10 
12 
. 13 
Q. (BY MR. CRANDALL) The depressed area 
11 that you spoke about that had water accumulation 
issues, did that area include the cover for the 
water valve as depicted in your drawing as II A 11 ? 
14 A. Yes. 
15 Q. Okay. So I'm picturing a depressed 
16 area in which the water covering depicted in II A 11 
17 set somewhere in the middle, and that being the 
18 area in which you had the water accumulation 
19 issues? 
20 A. Yes. 
21 MR. DA VIS: Object to form. 
22 MR. CRANDALL: No other questions. 
23 Thank you. 
24 MR. REID: I've got a COUP.le now. in 
25 light of Counsel's questions. 0 Q O Q 8 7 
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1 EXAMINATION 
2 QUESTIONS BY MR. RElD: 
3 Q. Prior to Custom Rock Top leasing the 
4 east end of the building, in the conduct of your 
5 business did you operate hysters in the area that 
6 has been designated on Exhibit 1 as being the 
7 Stern water meter cover? 
8 A Prior to Custom Rock Top? 
9 Q. Yes. 
10 A. We did. 
11 Q. Okay. Did you have any concerns about 
12 driving hysters over that water meter cover? 
13 A. No. 
14 Q. Did you also operate hysters in the 
15 area of the water meter cover that we've 
16 designated as "A"? 
17 A. Yes. 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
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Q. (BY MR. CRANDALL) 1 understand that, 
but if you had known -- assume you know that 
the lid was rated up to 2,000 pounds -- and by 
"the lid," 1 mean the cover that existed over the 
water valve that broke in Mr. Stem's accident, 
had you known that that was rated up to 2,000 pounds, 
would you have had concerns about driving your 
hyster over that cover? 
MR. DA VIS: Same objection. Go ahead. 
THE WI1NESS: No, because I don't know 
really -- I assumed they were safe enough to 
drive over. 
Q. (BY MR. CRANDALL) Okay. So if, 
in fact, this cover is rated only to 2,000 pounds, 
would you feel comfortable driving your hyster 
across it? 
A. [did. 
18 Q. What was your concern about that area? 18 MR. DA VIS: Same objection. 
19 A. Well, it was about six to nine inches 19 THE WI1NESS: 1 did personally. 
20 deep there overall, and our hyster has a five-inch 20 Q. (BY MR. CRANDALL) But when you did so, 
21 clearance. 21 you didn't know it was rated up to 2,000 pounds; 
22 Wben you drop down like this and you've 22 is that correct? 
23 got to pull out 12-foot, it's hard to stick a 23 A. No. 
24 roll of carpet and pick up. . 24 Q. You did not know that it was? 
.~-Q .. .Did.:your_concern-abouLt:he..water..meter.. __ ---L25-_ .. _A........ldidJ10tJmow... .... th ... a ...,.t, .... n ...... a ___ _ 
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cover area on Exhibit A have anything to do with 
2 the capability of the water meter cover to 
3 withstand the load of a hyster? 
4 A. No. 
5 Q. Did anybody ever tell you that either 
6 or the water cover meters, either "A" or "B," 
7 could not withstand a hyster? 
8 A. No. 
9 Q. Did anybody tell you that the water 
10 meter covers either "A" or "B" could not withstand 
11 a load of more than 2,000 pounds? 
12 
13 
14 
A. No. 
MR. REID: l have no more questions. 
15 FURTHER EXAMINATION 
16 QUESTIONS BY MR. CRANDALL: 
17 Q. Had you known that the water valve 
18 covers in both the Location B or where the Stem 
19 accident was located was rated only up to 
20 2,000 pounds, would you have had a concern about 
21 pulling your hyster across that valve cover? 
22 MR. DAV[S: Object to the form of the 
23 question; hypothetical. 
24 THE WITNESS: I have no knowledge of 
1 Q. So l'm asking you now -- if you knew 
2 that today, would you feel comfortable in driving 
3 your hyster across it? 
4 A. Well, now that I know that --
5 MR. DA VIS: Objection. Give me one 
6 second. Same objection. Go ahead. 
7 Q. (BY MR. CRANDALL) Do you want me to 
8 repeat the question? 
9 A. Well, I understand the question, but 
10 now that I know they break at that, of course I'd 
11 have concerns. 
'13 
14 
MR. CRANDALL: No other questions. 
MR. DA VJS: Well, I've just got a 
couple of things. 
15 Can we all agree, Counsel, that 
16 Deposition Exhibit I v.,ill be copied in color so 
17 that when we're referring to it in reds and 
18 blues, that it will make sense? 
19 MR. CRANDALL: Right. 
20 
21 
22 
MR. REID: Good idea. 
(Discussion off the record). 
23 FURTHER EXAMINATION 
24 QUESTIONS BY MR. DA VIS: 
25 Q. f just want to clarify -- because 1Ql) 0 0 8 8 25 weight loads and stuff. 
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This Commercial Lease Agreement ("Lease') Is made and effective July 1. 2006, by and between 
Wesley c. Prouty ("Landlord-) and Gerald Rhinehart dba Custom Rock Tops (·Tenant'). 
Landlord Is the owner of 4684 Chinden Blvd. Boise. Idaho 83714 
Landlord desires to lease the Leased Premises to Tenant, and Tenant desires lo lease the Leased Premises 
from Landlord for the tenn, at the rental and upon the covenants, conditions and provisions herein set forth 
THEREFORE, in consideration of the mutual promises heraln, contained and other good and \laluable 
consideration, it is agreed: 
1. Tenn. 
A Landlord hereby leases the Leased Premises to Tenant. and Tenant hereby teases the same from 
Landlord, for an "Initial Term· beginning July 1, 2005. and ending July 1, 2007. 
B. Tenant may renew the Lease on or before July 1, 2007. 
2. Rental. 
A Tenant shall pay to Landlord during the tniUat Term rental of$ 28,975 20 per year, payable in 
installments of $ 2, 160 00 
+-Triple Net s 314.60 
; Total $ 2,414.60 
8 . Escalation 3% per year 
C . Tenant shall also pay 1£> Landlord a ·security Deposit" in the amount of $2160.00 
3. Use 
Notwithstanding t.he forgoing, Tenant shall not use the Leased Premises for the purposes of storing, 
manufacturing or selling any e:a-plosives, flammables or other inherently dangerous substance, chemical, thing 
or device. 
4. Subfeaaa and As.algnment 
Tenant shall have the right without Landlord's consent. to assign lhis Lease to a corporation with which Tenant 
may merge or consolidale. lo any subsidiar; of Tenant, to any corporation under common control with Tenant. 
or lo a purchaser of substantially all ofTenant's assets. Except as set forth above, Tenant shall not sublease all 
or any par1 of the leased Premises, or assign this Lease in whole or in part without Landlord's consent, such 
consent not to be unreasonably wllhheld or delayed. 
5 . Repairs. 
During the Lease lenTl, Tenant shall make, at Tenant's expense. all necessary repairs to the Leased Premises 
Repairs shaQ include such items as routine repairs of floors, walls, ceilings. and other parts or the Leased 
Premises damaged or wom through normal occupancy, except for major mechanical systems or the roar. 
subject to lhe obligations of ltle parties othe!Wlse set forth in this Lease. 
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1 l &. AHoratlono and Improvements. 
u 
Tenant, at Tenant's expense, shall have the right following Landlord's consent to remodel, red~rate, and 
make additions, improvements and replacements of and to all or any part or the Leased Premises from time to 
time as Tenant may deem desirable, provided the same are made in a workmanlike manner and utilizing good 
quality materials. Tenant shall have the right to place and install personal property, trade fixtures, equ!pment 
and other temporary installations in and upon the Leased Premises, an~ fasten _the same to the p~m1ses. All 
personal property, equipment, machinery, trade fixtures and temporary installations, whether acquired by 
Tenant at the commencement of the Lease term or placed or installed on the Leased Premises by Tenant 
thereafter, shall remain Tenant's property free and clear of any claim by Landlord. Tenant shall have the right to 
remove the same at any time during the tenn of this Lease provided that all damage to the Leased Premises 
caused by such removal shall be repaired by Tenant at Tenant's e>epense, 
8. lnsuranco. 
A If the Leased Premises or any other party of the Building is damaged by fire or other casualty resulting from 
any act or negligence of Tenant or any of Tenant's agents, employees or invitees, rent shall not be diminished 
or a bated while such damages are under repair, and Tenant shall be responsible for the costs of repair not 
covered by insurance 
B. Tenant shall maintain fire and extended coverage insurance on the BuUdlng and the Leased Premises in 
such amounts as Landlord shall deem appropriate, Tenant shall be responsible, at Its expense, for fire and 
extended coverage insurance on all of its personal property, including removable trade fixtures, located in the 
Leased Premises. 
C. Tenant and Landlord shall, each at its own expense, maintain a policy or policies of comprehensive general 
liability insurance with respect to the respective activities of each in the Building with the premiums thereon fully 
paid on or before due date, Issued by and binding upon some insurance company approved by Landlord, such 
insurance to afford minimum protection of not less than $1,000,000 combined single limit coverage of bodily 
injury, property damage or combination thereof. Landlord shall be listed as an additional insured on Tenant's 
policy or policies of comprehensive general liability insurance, and Tenant shall provide Landlord with current 
Certificates of Insurance evidencing Tenant's compliance with this Paragraph. Tenant shall obtain the 
agreement of Tenant's insurers to notify Landlord that a policy is due to expire at least (10) days prior to such 
expiration Landlord shall not be required to maintain insurance against thefts within the Leased Premises or the 
BuUding 
9. UUHUos. 
Tenant shall pay all charges for water, sewer, gas, electricity, telephone and other services and utilities used by 
Tenant on the Leased Premises during the tenn of this Lease unless otherwise expressly agreed in writing by 
Landlord. In the event that any utility or service provided to the Leased Premises is not separately metered, 
Landlord shall pay the amount due and separately invoice Tenant for Tenant's pro rata share of the charges. 
Tenant shall pay such amounts within fifteen (15) days of invoice. Tenant acknowledges that the Leased 
Premises are designed to provide standard office use electrical facilities and standard office lighting. Tenant 
shall not use any equipment or devices that utinze excessive electrical energy or which may, in Landlord's 
reasonable opinion, overload the wiring or inter1ere with electrical services to other tenants 
10. Signs. 
Following Landlord's consent, Tenant shall have the right to place on the Leased Premises, at locations 
selected by Tenant, any signs which are pem,itted by applicable zonjng ordinances and private restrictions 
Landlord may ref use consent to any proposed signage that is in Landlord's opinion too large, deceptive, 
unattractive or otherwise inconsistent with or inappropriate to the Leased Premises or use of any other tenant 
Landlord shall assist and cooperate with Tenant In obtaining any necessary pennission from governmental 
I 
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authorities or adjoining owners and occupants for Tenant to place or construct the foregoing signs. Tenant shall 
repair all damage to the Leased Premises resulting from the removal of signs installed by Tenant 
11. Entry. 
Landlord shall have the right to enter upon the Leased Premises at reasonable hours to inspect the same, 
provided Landlord shall not thereby unreasonably interfere with Tenant's business on the Leased Premises 
12. Parking. 
During the term of this Lease, Tenant shall have the non-exclusive use ln common with Landlord, other tenants 
of the Building, their guests and invitees, of the non~reserved common automobile parking areas, driveways, 
and rootway s, subject to rules and regulations for the use thereof as prescribed from time to time by Landlord. 
Landlord reserves the right to designate parking areas within the Building or In reasonable proximity thereto, for 
Tenant and Tenant's agents and employees Tenant shall provide Landlord with a list of all license numbers for 
the cars owned by Tenant, its agents and employees. 
13. Building Rules. 
Tenant will comply with the rules of the Building adopted and altered by Landlord from time to time and will 
cause all of Its agents, employees. invitees and visitors to do so; all changes lo such rules wm be sent by 
Landlord to Tenant in writing. 
14. Damage and Dostructlon. 
Subject to Section 8 A above, if the Leased Premises or any part thereof or any appurtenance thereto is so 
damaged by fire, casualty or struclural defects that the same cannot be used ror Tenant's purposes, then 
Tenant shall have the right within ninety (90) days following damage to elect by notice to landlord to terminate 
this Lease as of the date of such damage. In the event of minor damage to any part of the Leased Premises, 
and if such damage does not render the Leased Premises unusable for Tenant's purposes, landlord shall 
promptly repair such damage at the cost of the Landlord. In making the repairs called for in this paragraph, 
LandCord shall not be liable for any delays resulting from strikes, govemmenlal restrictions, inability to obtain 
necessary materials or labor or other matters which are beyond lhe reasonable control of Landlord Tenant shall 
be relieved from paying rent and other charges during any portion of the Lease term that the Leased Premises 
are inoperable or unfit for occupancy, or use, in whole or in part, for Tenant's purposes. Rentals and other 
charges paid in advance for any such periods shall be credited on the next ensuing payments, if any, but if no 
further payments are to be made, any such advance payments shall be refunded to Tenant The provisions of 
this paragraph extend not only to the matters aforesaid, but also to any occurrence which is beyond Tenant's 
reasonable control and which renders the Leased Premises, or any appurtenance thereto, inoperable or unfit for 
occupancy or use, in whole or in part, for Tenant's purposes. 
15. Default. 
If default shall at any time be made by Tenant in the payment of rent when due to landlord as herein provided, 
and if said default shall continue for fifteen (15) days after written notice thereof shall have been given to Tenant 
by Landlord, or if default shall be made in any of the other covenants or conditions to be kept, observed and 
perfonned by Tenant, and such default shall continue for thirty (30) days after notice thereof in writing to Tenant 
by Landlord without correction thereof then having been oommenced and thereafter diligently prosecuted, 
Landlord may declare the term of this Lease ended and terminated by giving Tenant written notice of such 
intention, and if possession of the leased Premises is not surrendered, Landlord may reenter said premises. 
Landlord shall have, in addition to the remedy above provided, any other right or remedy available to Landlord 
on account of any Tenant default, either in law or equity. Landlord shall use reasonable efforts to mitigate its 
damages. · 
t ) 
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16. Condemnai:lon. 
If any legally, constituted authority condemns the Building or such part thereof which shall make the Leased 
Premises unsuitable for leasing, this Lease shall cease when the public authority takes possession, and 
Landlord and Ten ant shall account for rental as of that date. Such termination shall be without prejudice to the 
rights of either party to recover compensation from the condemning authority for any loss or damage caused by 
the condemnation Neither party shall have any rights in or to any award made to the other by the condemning 
authority. 
17. Subordination. 
Tenant accepts this Lease subject and subordinate to any mortgage, deed of trust or other lien presently 
existing or hereafter arising upon the Leased Premises, or upon the Building and to any renewals, refinancing 
and extensions thereof, but Tenant agrees that any such mortgagee shall have the right at any time to 
subordinate such mortgage, deed of trust or other lien to this Lease on such terms and subject to such 
conditions as such mortgagee may deem appropriate In its discretion. Landlord is hereby irre11ocably vested with 
full power and authority to subordinate this Lease to any mortgage, deed of trust or other lien now existing or 
hereafter placed upon the Leased Premises of the Building, and Tenant agrees upon demand to execute such 
further instruments subordinating this Lease or attoming to the holder of any such liens as Landlord may 
request In the event that Tenant should fail to execute any Instrument of subordination herein required to be 
executed by Tenant promptly as requested, Tenant hereby irrevocably constitutes Landlord as its attomey-in-
fact to execute such instrument in Tenant's name, place and stead, it being agreed that such power ls one 
coupled with an interesl Tenant agrees that it will from time to time upon request by Landlord execute and 
deliver to such persons as Landlord shall request a statement in recordable form certifying that this Lease is 
unmodified and in full force and effect (or if there have been modifications, that the same is in full force and 
effect as so modified), stating the dates lo which rent and other charges payable under this Lease have been 
paid, stating that Landlord is not in default hereunder {or if Tenant alleges a default stating the nature of such 
alleged default) and further stating such other matters as Landlord shall reasonably require. 
18. Security Depoult 
The Security Deposit shall be held by Landlord without liability for interest and as security ror lhe performance 
by Tenant of Tenant's covenants and obligations under this Lease, It being expressly understood that the 
Security Deposit shall not be considered an advance payment of rental or a measure of Landlord's damages in 
case of default by Tenant Unless otheiwise provided by mandatory non-waivable law or regulation, Landlord 
may commingle the Security Deposit with landlord's other funds .. Landlord may, from time to time, without 
prejudice to any other remedy, use the Security Deposit to the extent necessary to make good any arrearages 
of rent or to satisfy any other covenant or obligation of Tenant hereunder. Following any such application of the 
Security Deposit, Tenant shall pay to Landlord on demand the amount so applied In order to restore the Security 
Deposit to its original amount If Tenant is not In default at the termination of this Lease the balance of the 
Security Deposit remaining after any such application shab be returned by Landlord to Tenant If Landlord 
transfers its interest in the Premises during the tenn of this Lease, Landlord may assign the Security Deposit to 
the transferee and thereafter shall have no fur1herliability for the retum of such Security Deposit 
19. Notrce. 
Any notice required or pennitted under this Lease shall be deemed sufficiently given or served if sent by United 
States certified mail, return receipt requested, addressed as follows: 
If to Landlord to 
Wesley C. Prouty 
4688 Chinden Blvd 
Boise, Idaho 83714 
If to Tenant to.: 
Gerald Rhinehart dba Custom Rock Tops 
4684 Chinden Blvd. 
Boise, Idaho 83714 
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Tenant represents lhat Tenant was not shown the Premises by any real estate broker or agent and th~t i:-enant 
u 
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has not otherwise engaged in, any actMty which could form the basis for a claim for real estate commission, 
brokerage fee. finder's fee or other similar charge, in connection with this Lease. 
21. Wal\#'er. 
No waiver of any default of Landlord or Tenant hereunder shall be implied from any omission to take any action 
on account of such default if such default persists or is repeated, and no express waiver shall affect any default 
other than the default specified In the express waiver and that onJy for the time and to the extent 1herein S'lated 
One or more waivers by Landlord or Tenant shall not be construed as a waiver of a subsequent breach of U,e 
same covenant. term or condition 
22. Memorandum of Lease. 
The parties hereto contemplate that this Lease should not and shall nol be filed for record, but in lieu thereof, at 
the request of either party, Landlord and Tenant shall execute a Memorandum of Lease to be recorded for the 
purpose of giving record notice of the appropriate provisions of this Lease 
23. Headings. 
The headings used in this Lease are for convenience of lhe parties only and shall not be considered in 
interpreting the meaning of any provision of this Lease 
24. Successo111. 
The provisions of this Lease shall extend to and be binding upon landlord and Tenant and their respective legal 
representatives. successors and assigns. 
25.ConsenL 
Landlord shall not unreasonably withhold or delay its consent with respect to any matter for which Landlord's 
consent is required or desirable under this Lease. 
26. Performance. 
If there is a default with respect to any of Landlord's covenants, warranties or representations under this Lease, 
and if the default continues more than fifteen ( 15) days after notice in writing from Tenant to Landlord specifying 
the default, Tenant may, at its option and without affecting any other remedy hereunder, cure such default and 
deduct the cost thereof from the next accruing Installment or mstallments of rent payable hereunder until Tenant 
shall have been fully reimbursed for such expenditures, together with interest thereon at a rate equal to the 
ressor of twelve percent (12°/p) per annum or the then highest lawful rate. If this lease tenninates prior to 
Tenant's receiving full reimbursement, landlord shall pay the un reimbursed balance plus accrued interest to 
Tenant on demand. 
27. Compliance with Law. 
Tenant shall c.omply with aH laws, orders, ordinances and other public requirements now or hereafter pertaining 
to T«:nanfs use of the leased Premises. Landlord shall comply with all laws, orders, ordinances and other 
public requirements now or hereafter affecting the Leased Premises. 
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28. Final Agraoment. 
This Agreement terminates and supersedes all prior understandings or agreements on the subject matter 
hereof. This Agreement may be modified only by a further writing that is duly executed by both parties. 
29. Governing Law. 
This Agreement shall be governed, construed and interpreted by, through and under the Laws of the Slate of 
Idaho 
IN WITNESS WHEREOF, the parties have executed this Lease as of the day and year first above written 
[Landlord Signature] 
rrenant Signature] 
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DEPOSITION OF ROBERT E. RUHL 
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DEPOSI OF ROBERT RUHL TAKEN 1 
~ PAGE 5 --------------, _ PAGE 7 --------------, 
1 Whereupon the deposition proceeded as follows: 1 answer that question, I'm going to assume you understood 
2 2 t 
3 (Exhibit 1 was marked for identification 3 Is that fair? 
4 and a copy is attached hereto.) 4 A Yes, sir. 
5 5 Q. How long have you been -- what is your 
6 ROBERT E. RUHL, 6 current position with Garden City? 
7 a witness having been first duly sworn to tell the 7 A. rm the public works director for the Oty 
8 truth, the whole truth, and nothing but the truth, 8 of Garden Oty. 
9 testified as follows: 9 Q. How long have you been the public works 
10 10 director for the City of Garden City? 
11 EXAMINATION 11 A. Four years, two months. 
12 BY MR. REID: 12 Q. What is the extent of your formal 
13 Q. Could you state your full name, please? 13 education? 
14 A. My name is Robert E. Ruhl, R-u-h-1. 14 A. I have heavy engineering -- a licensed 
15 Q. Mr. Ruhl, my name is Jim Reid, and I 15 engineer within the state of Arizona, (alifomia. 
16 represent Wes Prouty in a lawsuit that has been filed by 16 Q. Did you attend college? 
17 Mr. John Stem against Mr. Prouty and Garden City, Idaho; 17 A Yes, I did. 
18 and you have been produced as a witness today pursuant 18 Q. And graduate? 
19 to what we call a Rule 30{b){6) designation. 19 A. Yes, I did. 
20 I won't bore you to death with tha~ but I 20 Q. With an engineering degree? 
21 have had, prior to the beginning of your deposition, an 21 A. No, sir. 
22 exhibit marked Exhibit No.1 that I'll talk to you about 22 Q. What degree -
23 in just a minute; but let me ask you a couple 23 A. I took the legal test to - (inaudible). 
24 preliminary questions, if I could. 24 (Discussion held off the record.) 
25 Have you ever had your deposition taken 25 (The record was read.) 
5 7 
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1 before? 1 THE WITNESS: -- pass the engineering test. 
2 A. Yes, I have. 2 BY MR. REID: 
3 Q. How many times? 3 Q. What was the degree you received? 
4 A Probably approximately 30. 4 A. Public administration. 
5 Q. Okay. So you're very familiar with the 5 Q. And what school was that? 
6 process, then? 6 A. cal State Long Beach. 
7 A. (Witness nods head.) 7 Q. Okay. And then I think you said you took a 
8 Q. Correct? 8 legal test to get an engineering degree. Could you 
9 A Yes, sir. 9 explain that for me? 
10 Q. You have to be sure to answer audibly. 10 A. To be an engineer you can take a test that 
11 A. Yes, sir. 11 requires proof that you can meet all the requirements to 
12 Q. Okay. I will try real hard not to talk 12 be a licensed engineer. 
13 while you're talking, if you'll give me the same 13 Q. Where did you take this test? 
14 courtesy so that she can take down what we're saying 14 A. The state of (alif omia, state of Arizona. 
15 without us talking over the top of each other. 15 Q. Okay. And are you a licensed engineer in 
16 A. Okay. 16 both California and Arizona? 
17 Q, IfI ask you a question that you don't 17 A. Not at this time, no. 
18 understand, please ask me to rest.ate it. Is that okay? 18 Q, Were you at one time? 
19 A. Yes, sir. 19 A. Yes, I was. 
20 Q. If you want to take a break, just let me 20 Q, Were you licensed in a particular branch of 
21 know. You can talk to Mr, Davis here. The only thing 21 engineering? 
22 that I do ask is that if I have a question pending, that 22 A. Ovil, 
23 you answer my question before you break. 23 Q. Both states --
24 A. Yes, sir. 24 A. At one time. 
25 Q. Finally, if I ask you a question and you 25 Q, ·· both california and Arizona? 
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1 Q. Okay. And it looks like there's another 
2 cover in the street (indicating). Can you see that? 
3 A. It's very difficult to tell from this 
4 picture. 
5 Q. Okay. You can't identify it? 
6 A. (Witness shakes head.) 
7 Q. And, finally, there's another area near 
8 the - straight up from the garbage can there's another 
9 area. 
10 can you tell whether or not that's a water 
11 meter cover? 
12 A. Not from this. 
13 Q. Okay. 
14 A. My assumption on this -- and I shouldn't 
15 volunteer this information - is that this (indicating) 
16 appears to be a patch that would have been placed around 
17 the -
18 Q. Yeah. And I wasn't really going to --
19 A. That's what I can see. Sorry. I can't see 
20 the lid. 
21 Q. I'm going to get into the patch later, but 
22 at least as you sit here today, you can only identify 
23 one water meter cover in these pictures? 
24 A. rm assuming that's (indicating) a water 
25 meter cover because of this (indicating). I can't see 
17 
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1 the top of the lid. 
2 Q. Okay. 
3 A. I cant find the top of the lid by what I 
4 can see in that picture. 
5 Q. Okay. Well, you said you were at the 
6 address on Chinden on the day of the acciden~ the 29th 
7 of November, 2006? 
8 A. That or the day following. 
9 Q. Okay. Do you recall inspecting the area 
10 where the accident occurred? 
11 A. I took a visual observation when I drove 
12 up, yes. 
13 Q. Okay. Did you notice whether or not there 
14 were water meter covers at that time? 
15 A. Besides the hole in the ground, no. I 
16 didn't look that dose. 
17 Q. Okay. Well, as director of public works, 
18 are you aware that Garden City owns the water meter 
19 covers in Garden City? 
20 MR. DAVIS: Object to the form of the 
21 question. 
22 But go ahead. 
23 MR. REID: Well, I'm not trying to conn.Jse 
24 him. 
25 I'll show you a copy of the answer that you 
18 
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1 filed. I'm not trying to be tricky bere. 
2 Mark this Exhibit 3. 
3 (Exhibit 3 was marked for identification 
4 and a copy is attached hereto.) 
5 BY MR. REID: 
6 Q, Showing you what's been marked as Exhibit 
7 No. 3, if you'd turn to p~ge 3. 
8 A. (Witness complied.) 
9 Q. Paragraph Roman numeral ten. If you could 
10 read that to yourself. 
11 A. (Witness complied.) 
12 Okay. 
13 Q. Am I correct that the water meter covers 
14 located in Garden City, and specifically the water meter 
15 covers located at 4688 and 4684 Chinden, that property, 
16 are owned by Garden City? 
17 MR. DAVIS: Object to the form of the 
18 question. For the use of the answer it's an 
19 inadmissible document as the foundation for the 
20 witness's testimony, and it was a compound question. 
21 But go ahead and answer. 
22 THE WITNESS: Again - I'll repeat the 
23 question. You're asking me -- I'll let you -
24 BY MR. REID: 
25 Q. Okay. I'm not trying to be - I'm going to 
19 
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1 make it even simpler. Okay, Mr. Ruhl? I apologize. 
2 As director of public works, do you have 
3 any responsibilities with respect to the water system in 
4 Garden City, Idaho? 
5 A. Yes, I do. 
6 Q. What are your responsibilities? 
7 A. To maintain the system that we have within 
8 the city. 
9 Q. What does the water system in Garden City 
10 consist of? 
11 A. The water system consists of the water 
12 lines up to the property line. 
13 Q. When you say "the property line," what are 
14 you referring to? 
15 A. The end of the right-of-way. 
16 Q. You mean a·· 
17 A. Private property. 
18 Q. ·· property owner's •• 
19 A. That's --
20 Q. ·· private --
21 A. -- correct. 
22 Q. ·· property line? 
23 Okay. What happens to the water once it 
24 get to the owner's property line? 
25 A. It becomes the responsibility of the 
20 
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1 property owner. 
2 Q. Are there water meters placed on the 
3 property owner's property? 
4 A. Normally not We go to the property line. 
5 Q, So you're telling -- do you know whether or 
6 not there are water meters located on the property 
7 located at 4688 Chinden? 
8 A. My assumption of the water line - or the 
9 area is that it's placed at the property line. 
10 Q, So your assumption is the water meters for 
11 4688 and 4684 Chinden stop - excuse me •• the water 
12 meter is located somewhere besides the property owner's 
13 property? 
14 A. I believe it's placed out on the property 
15 owners property at the property line. 
16 Q. And who owns that water meter that's placed 
17 on the property owner's property at the property line? 
18 A. City owns the water meter. 
19 Q. Is there a cover on top of that water 
20 meter? 
21 A. That is correct. 
22 Q. Who owns that cover? 
23 A. More than likely, the city. 
24 Q. Do you have any information or reason to 
25 believe that anybody other than Garden City owns the 
21 
1 types of valves, certain type of fire lines, certain 
2 type of - that were required when they were placed. 
3 Q. And who would own those lids? 
4 A. That would be the property owner. 
5 Q, Okay. But the lids over the water meters 
6 are owned by Garden City; is that right? 
7 A. Yes. 
8 Q, Okay. And if on Exhibit No. 2 the lid that 
9 you circled was a lid over a water meter, that then 
10 would be - that lid would be owned by Garden City; is 
11 that right? 
12 A. That is correct 
13 Q. And if any of the other lids that I pointed 
14 out on Exhibit No. 2 were lids over water meters, they 
15 also would be owned by Garden City; is that right? 
16 A. Thats not necessarily true. 
17 Q. Okay. How could you go about 
18 determining - can yo11 go about determining which lids 
19 located at the address of 4688 and 4684 Chinden are 
20 owned by and are not owned by Garden City? 
21 A. I would have to look at the meter. 
22 Q. Have you done so? 
23 A. No. 
24 Q. As you sit here today, do you know whether 
25 or not there are any water meters located at 4688 or 
23 
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1 cover that's over the water meters located on the 1 4684 Chinden Boulevard besides the one you circled? 
2 property at the property line? 2 A. Not at this moment. I don't recollect. 
3 A. No, sir. 3 Q. Okay. Is it possible that one or more of 
4 MR. DAVIS: The problem with the question, 4 the other ones that I pointed out to you in this picture 
5 Jim, was that any meter lid in the city may not - the 5 could be lids over water meters? 
6 way you're asking is every single lid in the city was 6 MR. DAVIS: Objection. Speculative. 
7 theirs. 7 Go ahead. 
8 MR. REID: Well, actually, counsel, you 8 MR. REID: Again, l just asked him if it 
9 raise a good point. That was the question I was 9 was possible, not if it was. 
10 asking, That's what I want to know is does Garden Oty 10 MR. DAVIS: I don't know if it makes it 
11 own all of the lids over the top of water meters located 11 easier, but we're not disputing that we own the lid 
12 in Garden Oty, Idaho. 12 that's the subject of the accident. The witness isn't 
13 MR. DAVIS: That's a better question. 13 either. It's just the way the question was -
14 THE WITNESS: Is that the question now? 14 MR. REID: Well, sure. 
15 MR. DAVIS: Yes. 15 MR. DAVIS: - phrased. So I --
16 MR. REID: Yes. 16 MR.REm: And I appreciate that, counsel. 
17 THE Wn-NESS: Yes. 17 And that's why I was clearing It up because -
18 BY MR REID: 18 MR. DAVIS: We're not disputing it. 
19 Q, To your knowledge are there any lids over 19 MR. REtD: •• I try to give counsel the 
20 water meters in Garden City, Idaho, that are owned by 20 courtesy, when you make an objection, of dearing n,y 
21 anyone other than Garden City? 21 question up. 
22 A. Yes. 22 BY MR. REID: 
23 Q. And where would those lids be that are 23 Q, Okay. Now, if we can go back to November 
24 owned by somebody other than Garden City? 24 29th or shortly thereafter. I believe that's when you 
25 A. They'd be placed on property over certain 25 told me that you first went to the property located at 
22 M 
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1 4688 and 4684 Chinden in Garden City, Idaho; is that 
2 correct? 
3 A. Yes, sir. 
4 Q. And what caused you to go there on that 
5 day? 
6 A. Got a call that there was an accident at 
7 that location. 
8 Q. Do you remember who you got a call from? 
9 A. Probably - it would be speculation -- it 
10 would be the police department. 
11 Q. When you arrived at the scene --
12 (The deposition was interrupted.) 
13 (Discussion held off the record.) 
14 BY MR. RBD: 
15 Q. -- do you recall who was present? 
16 A. No. 
17 Q. Was anybody present? 
18 A. I'm trying to recall. rm not sure there 
19 was. 
20 Q. What was your purpose for going to that 
21 address? 
22 A. See what the problem was. 
23 Q. What problem did you observe? 
24 A. We had a hole in the ground. I wanted to 
25 make sure -- if my recollection is correct, I wanted to 
25 
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1 consist of? 
2 A. A visual observation of the pieces of the 
3 lid. 
4 Q. What did you condude as a result of your 
5 examination? 
6 A. The lid was broken. 
7 Q. Did you conclude anything else? 
8 A. No, sir. 
9 Q. Do you know when that lid was acquired by 
10 Garden City? 
11 MR. DAVIS: Object to the form of the 
12 question. 
13 MR. RErD: Let me rephrase it. 
14 BY MR. REID: 
15 Q. We've established that the lid over the 
16 water meter was owned by Garden City; is that right? 
17 A. That is correct. 
18 Q. You're not disputing that? 
19 A. No, slr. 
20 Q. Okay. Do you know how it is that Garden 
21 City came to own that lid? 
22 A. No, sir. 
23 Q. Based upon what do you believe constitutes 
24 evidence that Garden City owns the -- owned that lid? 
25 MR. DAVIS: Well, I object to the form. 
27 
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1 make sure that it was barricaded off. 1 But go ahead. 
2 Q. Were you able to determine what the hole in 2 TiiE WITNESS: It was placed over the 
3 the ground was? 3 meter. It was a lid covering the water meter. 
4 A. Obviously a broken lid. 4 BY MR. REID: 
5 Q. From a water meter? 5 Q. Well, did somebody tell you that Garden 
6 A. From a water meter. 6 City owned that lid? 
7 Q. Did you -- was the lid still there where 7 A. It would be an assumpuon. 
8 you could examine it? 8 Q. Nobody told you that? 
9 A. No. 9 A. No. 
10 Q. Do you know where the lid was? 10 Q. Okay. Have you ever made inquiry to 
11 A. I believe it was impounded by the police 11 determine how it is that Garden City came into ownership 
12 department. 12 of that lid? 
13 Q. Okay. Have you ever examined the lid, the 13 A. No, sir. 
14 broken lid? 14 MR. DAVIS: It's by ordinance, Jim. 
15 A. Yes, I have. 15 MR. REID: Well, let's go off the record. 
16 Q. When did you examine the lid that was 16 (Discussion held off the record.) 
17 broken? 17 MR. R8D: Let's go back on the record. 
18 A. Probably three months ago. 18 BY MR. REID: 
19 Q. Where was it when you examined i~ the lid? 19 Q. Do you believe there's an ordinance that 
20 A. The police properfy yard. 20 establishes Garden City's ownership of the lids over 
21 Q. What was the reason that you examined it? 21 water meters in Garden City? 
22 A. At the request of the attorney. 22 A. Over the water system. 
23 Q. Okay. Mr. Davis requested you examine it? 23 Q. Does that include the lids? 
24 A. That's correct. 24 A. In my assumption. 
25 Q. Okay. And what did your examination 25 Q, Okay, Would I be correct, then, in 
26 28 
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1 assuming that your agreement that Garden City owns the 1 a schematic of the lid that1s depicted in Exhibit Nos. 4 
z lids is based upon a Garden City ordinance? 2 or 5? 
3 A. That is correct. 3 A. I don1t believe it is. 
4 Q. Okay. 4 Q. Okay. 
5 (Exhibits 4 and 5 were marked for 5 (Exhibit 7 was marked for identification 
6 identification and copies are attached 6 and a copy is attached hereto.) 
7 hereto.) 7 BY MR. REID: 
8 BY MR. REID: 8 Q, If you look at Exhibit No. 7, that's also a 
9 Q, Have you seen those pictures before, 9 schematic of a lid marked B-5086. Do you see that on 
10 Mr. Ruhl? 10 the diagram? 
11 A. I believe I have. 11 A. Yes, sir. 
12 Q. Do those - can you tell me what they are? 12 Q. Does that appear to be a schematic of the 
13 A. It's of a water meter lid. 13 lid that is depicted in Exhibits 4 or 5? 
14 Q. And would that be the water meter lid for 14 A. No, it does not. 
15 the water meter located on Chinden Boulevard that's the 15 (Exhibit 8 was marked for identification 
16 subject of this action? 16 and a copy is attached hereto.) 
17 A. I would assume so. 17 BY MR. R8D: 
18 Q. And can you tell me what - what's the 18 Q. Showing you what's been marked as 
19 difference between Exhibit No. 4 and Exhibit No. 5? 19 Exhibit 8, I'd ask if you could identify that document. 
20 A. One1s top; one1s bottom. 20 A. It's an invoice. 
21 Q, Okay. And is there any way of-- that one 21 Q. Is that an invoice for a water meter lid? 
22 could tell by looking at that lid, either the top or the 22 A. Yes, it is. 
23 bottom, where it was manufactured or by whom? 23 Q. Can you tell by looking at that invoice 
24 A. Usually they'll have a manufacturers name 24 whether or not that is an invoice for the water meter 
25 on it. 25 lid that was acquired to replace the one that was 
29 
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1 Q. When you examined it here at Mr. Davis's 
2 requ~ were you able to find a manufacturer's name •• 
3 A. No, I was not 
4 Q, -- on the lid? 
5 Was this lid ultimately replaced? 
6 A. Yes, it was. 
7 Q. Who was responsible for replacing the lid? 
8 A. My staff. 
9 Q. At your direction? 
10 A. At my direction. 
11 Q, Where did you go to get the lid replaced? 
12 A Our local vendor. 
13 Q. And who is that? 
14 A I don't -- I believe we submitted that. I 
15 don't remember the exact name right at the moment. 
16 Q. Okay. 
17 (Exhibit 6 was marked for identification 
18 and a copy is attached hereto.) 
19 BY MR. R8D: 
20 Q. I'm showing you what's been marked as 
21 Exhibit No. 6, and Exhibit No. 6 is a schematic of a 
22 lid-
31 
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1 depicted in Exhibits 4 and 5? 
2 A. I believe it is. 
3 Q, And was this water meter lid purchased 
4 from -- it says "HD Supply Waterworks.· Does that sound 
5 familiar to you? 
6 A. Yes, sir. 
7 Q. Is that who you would have purchased the 
8 water meter lid from to re~ace the one that was 
9 involved in this accident? 
10 A. Yes, sir. 
11 Q, Have you, in your capacity as public works 
12 director, replaced any other water meter lids in Garden 
13 City besides the one that was involved in this accident? 
14 A. Yes, I have. 
15 Q, Do you know how many? 
16 A. No, sir, I don't. 
17 Q. Do you know why they were replaced? 
18 A If anything is damaged, we re~ace it. 
19 Q, Okay. I take it we r.an agree that Garden 
20 City is responsible for the maintenance of the water 
21 system; is that right? 
22 A. Yes. 
23 A. Yes. 23 Q. And would that include the lids, then? 
24 Q. -- do you see that? 24 A. Yes, sir. 
25 Do you know whether or not Exhibit No. 6 is 25 Q, And what •• who at Garden City is 
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1 responsible for this maintenance besides yourself? 
2 A. The appointed staff. 
3 Q. And today who would that be? Who would be 
4 the person in charge of maintenance today? 
5 A. That would be me in charge of maintenance. 
6 Q. Okay. But do you yourself maintain the 
7 water lids? 
8 A. No. 
9 Q. Do you have somebody who works for you who 
10 does? 
11 A. Yes, I do, 
12 Q. Who would that person be? 
13 A. It would be Don Givens, our meter reader. 
14 Q. And how long has he been a meter reader? 
15 A. Three and a half years. 
16 Q. Okay. He was a meter reader in November of 
17 2006; is that right? 
18 A. That is correct. 
19 Q. Okay, And what would his duties have been 
20 in November of 2006 in terms of maintenance of meter 
21 lids? 
22 A. Of meter lids? 
23 Q. Right 
24 A. He would be -- he's the one who reads the 
25 meters. He takes a look at the meters to see if there's 
33 
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1 looking at them to see if there's physical damage? 
2 A. He does look at them to see if there's 
3 physical damage. Did I miss something here? 
4 Q. Well, I want to be sure I didn't Do his 
5 maintenance duties entail anything else except-· with 
6 respect to water meter lids except looking at them to 
7 see if there's physical dam~ge? 
8 MR. DAVIS: I object to the form again. 
9 Go ahead. 
10 THE WITNESS: That is what he does, yes. 
11 BY MR. REID: 
12 Q. All right And does he keep records of his 
13 inspections of water meter lids for physical damage? 
14 A. He makes inspections when he notes there's 
15 a problem. 
16 Q. But does he keep records of those 
17 inspections? 
18 A. Yes. He goes every month. Every time he 
19 reads a meter - that's once a month -- he looks at 
20 these. 
21 Q. And if there is - with respect to the 
22 meter lid, if he notices damage on a meter lid, does he 
23 record that somehow? 
24 A. Yes. He makes a work order. 
25 Q. Makes a work order to what? Replace the 
35 
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1 any physical damage that he can see, mark those down, 1 meter lid? 
2 put in a work order. It would be replaced. 2 A. That's correct. 
3 Q. And he takes a look at the meter lids to 3 Q, Okay, Does he keep a log of these 
4 see if there's any physical damage? 4 inspections? 
5 A. That's correct. 5 A. Of these work orders or of -- I'm trying to 
6 Q. Does his maintenance duties entail anything 6 define the term. 
7 other than simply looking at the lid to see if there's 7 Q, I am, too, because I don't know your lingo 
8 physical damage? 8 any more than you do mine sometimes. To me a work order 
9 A. Does his maintenance duties? 9 is a document that requests something; is that right? 
10 Q, Right 10 A. That's correct. 
11 A. At times if there's a meter problem he'll 11 Q. Okay. But is there a separate log that's 
12 remove the lids, look at the meters to see what -- any 12 entitled "Inspection Log•? 
13 type of service-related issue at that particular site. 13 A. No, there is not. 
14 Q. Okay, We're referring directly to the 14 Q. Okay. Are there any protocols that the 
15 meter lids, not the water meters. 15 meter readers are expected to follow in conducting 
16 A. Okay, 16 inspections of meter lids? 
17 Q. Okay? Does his maintenance duties 17 MR. DAVIS: Object to the form. 
18 encompass anything more than looking at the lid to see 18 Go ahead. 
19 if there's physical damage to it? 19 THE WITNESS: Yes. At that -- yes. 
20 MR. DAVIS: Object to the form. 20 BY MR. REID: 
21 Go ahead. 21 Q, Are those written protocols? 
22 THE WITNESS: No. 22 A. No. 
23 BY MR. REID: 23 Q, Okay. So if I wanted to know how many 
24 Q. Okay. Did I misstate what you told me his 24 meter lids have been replaced, is Mr. •• you say his 
25 duties were with respect to the water meter lids, 25 name is Givens? 
34 36 
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1 A. Yes. 
2 Q, - is Mr. Givens the guy that I need to ask 
3 or would you know the answer to that question? 
4 A. I could probably find the answer. 
5 Q. Okay. I'd like you to do that Could you 
6 do that for me? 
7 MR. CRANDALL: I'll object to the question 
8 and ask that there be - is there a time frame on that 
9 or just an open -
10 MR. REID: No. It's open. 
11 MR. DAVIS: I'm not -
12 MR. REID: From the time --
13 MR. DAVIS: -- going to do anything wrthout 
14 getting a fonmal written request for production of 
15 do01ments. And then when you give it to me, we'll 
16 respond to it. 
17 MR. RElD: Well, all right. For the 
18 record, I think that's encompassed in both subparts A 
19 and B of this notice of deposition, and I would make 
20 that - we can -
21 BY MR. REID: 
22 Q. I'll hold the deposition open and we'll 
23 reschedule you for another time, but I want to know how 
24 many different lids have been replaced since you've been 
25 the director of public works in Garden City, Idaho. 
37 
1 Q. You do? 
2 A. (Witness nods head.) 
3 Q, How does that come about? If the water 
4 meter lids are owned by Garden City, how is it that you 
5 make a request to the property owner to replace them? 
6 A. Go up and tell him he needs to replace the 
7 lid if it's improper installation. 
8 Q. Improper installation by whom? 
9 A. By the property owner. 
10 Q. Is it your understanding that the property 
11 owner is responsible to replace water meter lids that 
12 are owned by Garden City? 
13 A. Under certain circumstances. 
14 Q. And those circumstances being what? 
15 A. If a developer comes in, gets a building --
16 or a plumbing penmit to place in a water service, he has 
17 his contractor come out and put in a water service, they 
18 put in an incorrect installation. 
19 Q. And incorrect installation meaning what? 
20 A. The wrong - wrong material. 
21 Q. You mean in terms of the water line? 
22 A. Water line, water box, water lid. 
23 Q. Okay. And who determines whether they've 
24 put in the wrong material? 
25 A. Our staff looks at the plans that were 
39 
_ PAGE 39 ----------------. ~ PAGE 40 ---------------, 
1 Is there a -- is there a record that I 1 certified by an engineer. 
2 could look at that would show how many water meter lids 2 Q. Okay. Does your staff look at the 
3 have been replaced since you've been the director of 3 as-builts? 
4 public works of Garden City, Idaho? 4 A. We have the engineer that's on the project, 
5 A. I would have to research the invoices and 5 which the homeowner -- or excuse me. The developer or 
6 the work orders. 6 homeowners project engineer is supposed to sign off 
7 Q. Okay. Do you know whether or not there 7 that they've met all standards. 
8 have been any water meter lids replaced because the 8 Q. And does Garden City publish standards? 
9 meter lid had broken? 9 A. The State of Idaho does. We adhere to them 
10 A. Yes. 10 by ordinance. 
11 Q. Have there been water meter lids replaced 11 Q. Okay, And if a component part of the water 
12 other than the water meter lid involved in this case 12 system does not meet standards by the State of Idaho, 
13 because it's been broken during the time you've been 13 then you as director of public works of Garden City can 
14 director of public works? 14 require the property owner to change whatever doesn't 
15 A. Yes. 15 meet standards? 
16 Q. Do you know how many of those? 16 A. What I do is I require the engineer - we 
17 A. No, I do not. 17 have the engineer sign off, registered engineer within 
18 Q. Okay. But I take it you are the person - 18 the state of Ar -- or Idaho, have him correct it. 
19 I'm asking the right person for that information, am I 19 Q. When you say "the engineer,• who are you 
20 not? 20 referring to? The owner's engineer? 
21 A. Yes, sir, 21 A. The owner's engineer. 
22 Q. Okay. Do you ever make request of the 22 Q. Okay. If an owner installs a meter cover 
23 property owners to replace water meter lids if they are 23 that does not meet whatever state standards there are, 
24 damaged? 24 is there a mechanism by which you notify the owner that 
25 A. Yes. 25 he has not done so? 
~ ~ 
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1 Whereupon the deposioon proceeded as follows: 1 legalese or anything else. I'm just bying to find out 
2 2 what ~ is you know about this incident 
3 HEATH COMPTON, 3 A. Okay. 
4 a witness having been first duly sworn to tell the 4 Q, Okay. Are you currently employed? 
5 truth, the whole truth, and nothing but the truth, 5 A. Yes, I am. 
6 testified as follows: 6 Q. And by whom are you employed? 
7 7 A. Garden Qty Police Department. 
8 EXAMINATION 8 Q, And in what capacity are you so employed? 
9 BY MR. RE[D: 9 A. I'm a general crimes detective now. 
10 Q. Good morning. 10 Q, Okay. How long have you been a general 
11 A. Good morning. 11 crimes detective? 
12 Q. My name is Jim Reid, and I represent a 12 A. Since March of this year. So whatever that 
13 person named Wes Prouty in a lawsuit that's been filed 13 would be, six or seven months. 
14 by Mr. Crandall's dients; and one of the defendants in 14 Q. Okay. How long have you been with the 
15 the case besides Mr. Prouty is Garden City. 15 Garden City Police Department? 
16 A. Yes. 16 A. Just over 13 years. I started - I believe 
17 Q. We're here today to take your deposition, 17 it was October 1st of '95. 
18 Officer Compton, based-- it's my understanding that you 18 Q. Prior to 1995 were you employed? 
19 were an investigating officer in this matter; is that 19 A. Yeah, I was employed. Not as a police 
20 right? 20 officer, though. 
21 A. Yes, I was on scene. 21 Q. What did you do before? 
22 Q. Yeah. What I'd like to do today is ask you 22 A. For a short period I was -- I had gone to 
23 a few questions about your background just so that I 23 flight school for the Army Guard. I was flying Apache 
24 understand what ~ is you do and who you work for, and 24 helicopters. I also worked some at Payless Drugstore in 
25 then we'll get into the questions that pertain to the 25 loss prevention. 
5 7 
PAGE 6 --------------, PAGE 8 --------------, 
1 investigation of this incident 1 Prior to that I was a survey technician for 
2 A. Okay, sir. 2 the forest service. That's about the extent of my adult 
3 Q. I assume you've had your deposition taken 3 working, I guess. 
4 before in cases? 4 Q. Prior to being employed by Garden City did 
5 A. Not a civil deposition, no. 5 you attend an academy of some sort? 
6 Q. Okay. 6 A. I attended the police academy. I was 
7 A. No. 7 employed with Garden Oty at that time ·· 
8 Q, Well, it doesn't hurt all of us to refresh 8 Q. Okay. 
9 ourselves a little bit 9 A. - so ·· 
10 A. (Witness nods head.) 10 Q. In what capacity were you employed at the 
11 Q. As you can see, it's being taken down by a 11 time you were attending the police academy? 
12 court reporter. I'll by real hard not to talk while 12 A. You're employed as a patrol officer, a 
13 you're talking, if you could do the same for me. 13 basic probationary officer, I guess you would say; and 
14 A. (Witness nods head.) 14 then they send you through the academy. I guess Garden 
15 Q, The other thing -- and you just gave us a 15 Oty would be the sponsoring agency sending you through 
16 good indication there. The other thing you got to 16 the academy. 
17 remember to do is answer audibly because nods of the 17 Q, And the academy you went to is located 
18 head - 18 where? 
19 A. Yes. 19 A. Meridian. 
20 Q. ·· don't work. 20 Q, How long did that academy program last? 
21 If I ask a question that you don't 21 A. I think it's ten weeks. Yeah, I'm pretty 
22 understand or·· sometimes I phrase them poorly - just 22 sure ten weeks. 
23 stop me and tell me to rephrase it Okay? 23 Q. If I've got it righ~ then, you were 
24 A. Okay. 24 actually employed as a patrol officer on a probationary ) 
25 Q. My purpose today is not to by to engage in 25 basis but at the same time went to the academy, police 
...._ ________ 6____ __. ...._ ________ 8___ ...,.. .... ~6 
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1 Q. •• behind the Intermountain Interiors and 1 drive on the manhole covers, so --
2 you stopped? 2 Q. Could you tell from that comment or did he 
3 A. Yes. 3 explain to you, again, which manhole cover he may have 
4 Q. How is it ·· tell me what you did after you 4 been referring to? 
5 stopped. 5 MR. DAVIS: Objection. It's already been 
6 A. Somehow, and I c.ant recall for sure, the 6 asked and answered, and the question is compound. 
7 conversation c.ame up that he was a last name of Prouty. 7 Go ahead. 
8 I was an Apache helicopter pilot in the Guard with a 8 MR. REID: That's a good objection. Let me 
9 Quinn Prouty, who works ~ta carpet store in Mountain 9 break that down. 
10 Home. 10 BY MR. RE[D: 
11 So I went •• ding, ding, ding •• I wonder 11 Q, Okay. Did you inquire any further 
12 if they're related, and the conversation came up as him 12 regarding his statement concerning employees driving on 
13 being some relation to Quinn Prouty. We briefly spoke 13 manhole covers than what you've told me today? 
14 about his nephew1 or whatever Quinn is, and we also 14 A. I did not question him any further about 
15 talked about Bronco football. 15 why he told his employees not to drive on them, no. I 
16 If I recall, he was wearing some Bronco 16 did not. 
17 football gear. We talked about how good the team was 17 Q. Okay. Did he explain to you who he meant 
18 doing. The conversation was - we talked some about the 18 by his employees? 
19 accident with the forklift, and he had mentioned that he 19 A. No. He just said his employees. 
20 tells all his drivers not to drive on the manhole 20 Q. Did you understand Mr. Stem to be an 
21 covers. 21 employee of Mr. Prouty? 
22 Pretty much the bulk of the conversation 22 A. No, I did not 
23 was, if I recall, about Bronco football mainly. I 23 Q. Did you have an understanding as to who 
24 believe he talked about traveling to some games. And 24 Mr. Stem was employed by? 
25 that - that was pretty much the conversation. 25 A. My understanding was he was employed by 
41 43 
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1 Q. Do you recall how long the conversation 1 Custom Rock Tops. 
2 lasted? 2 Q. Not Mr. Prouty? 
3 A. Boy, I don't. Maybe - probably five 3 A. Not Mr. Prouty. 
4 minutes at the most. 4 Q. Did you interview or have a conversation 
5 Q. Did you speak with anyone else besides 5 with any of the employees - any persons -- strike 
6 Mr. Prouty? 6 that Let me start all over again. 
7 A. I dont think I -- no. I don't tl1ink I 7 Did you have a conversation with any 
8 individually spoke with anyone, no. 8 persons who represented themselves or were disclosed to 
9 Q. Were there other people in dose proximity 9 you as employees of Mr. Prouty? 
10 to you and Mr. Prouty that would have overheard your 10 A. I don't believe I did, no. 
11 conversation had they been listening? 11 Q. Would it be fair to say that you did not 
12 A. Well, there were people moving around. I 12 follow up on Mr, Prouty's statement at all concerning 
13 don't know that they were paying attention to the 13 the manhole covers? 
14 conversation I was having with him. 14 MR. DA VIS: Object to the form of the 
15 Q. Did Mr. Prouty introduce you to anybody? 15 question. 
16 A. Not that I recall. 16 Go ahead. 
17 Q. When you say he mentioned that he told his 17 THE WITNESS: Yeah, I did not question him 
18 employees not to drive on the manhole covers, did you 18 any further about It, no. 
19 ask him why? 19 BY MR. REID: 
20 A. No, I don't think we really got into a 20 Q. And do you recall questioning anyone else 
21 conversation about why or why not. I doni know that 21 about that statement? 
22 there was any specific talk of that. 22 A. About the manhole covers specific.ally? 
23 Q, Do you know whether or not he was referring 23 Q, About the manhole covers specifically. 
24 to any specific manhole cover when he said that? 24 A. No, I didn't-· no, I didn't question 
25 A. He just said he tells his employees not to 25 anybody about it. 
42 44 
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1 Q, Now, I note -- if we can go to Exhibit 1 officers. It says "Officers• and then it says "O /I 
2 No, 4. I think you got it in front of you there. It's 2 Reports.• Do you see that on the top left? 
3 called the incident report 3 A. Uh-huh. 
4 A. Yeah. 4 Q. What does 0/I mean? 
5 Q, There's a note on that incident report on 5 A. That is probably other officers who have 
6 page 3 right undemeath your forklift information. 6 generated a narrative, I would assume; and incident 
7 A. Yes. 7 officers would be the ones that responded to the scene. 
8 Q, The note says: "Officer Compton spoke with 8 Q, Okay, And if I look at captain Stambaugh, 
9 Wesley Prouty , , • • When did you tell -- well, how did 9 I see a number next to him, 1221. 
1D Mr.-· how did Captain Stambaugh know that you spoke 10 A. Yes, sir. 
11 with Mr. Prouty? 11 Q, And then underneath that there's a Dale 
12 A. You know, we were talking about it at the 12 Boatman. 
13 station, if I recall, and I had just mentioned what 13 A. (Witness nods head.) 
14 Mr. Prouty had told me. 14 Q. 1485. 
15 Q, Would that have been the same day, November 15 A. Yes, sir. 
16 29th? 16 Q, And if I look later on in the report, it 
17 A. I - you know, I believe so. 17 seems to me that there is a - about three pages from 
18 Q, Here's the reason I ask the question. If 18 the back there appears to be a page that has "Reporting 
19 you'd look at Exhibit No. 5, which is the vehicle 19 Officer: Boatman, D. • 
20 accident report 20 A. Yes, sir, I see that. 
21 A. (Witness complied.) 21 Q, Would I be correct tha~ at least in your 
22 Q, I can't find anything in that report that 22 understanding of this reimrtr part of it was done by 
23 talks about you speaking with Mr. Prouty. 23 Captain Stambaugh and at least one page was done by 
24 Am I correct that there's·· and I'm not 24 Mr. Boatman? 
25 b"ying to trick you or anything. Go ahead and take a 25 A. Yes, sir, that's correct. 
45 
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1 look through there and see, but I couldn't find any 
2 reference to that 
3 A. (Witness complied.) 
4 No, I don't see any reference to it either. 
5 Q. Do you know why there would be a reference 
6 in Exhibit No. 4 to a conversation with Mr. Prouty but 
7 not No. 5? 
8 A. I do not know that. 
9 Q, Have you had any conversations with captain 
10 Stambaugh about that subject? 
11 A. No, I have not. captain Stambaugh doesn't 
12 work. for us anymore and I don't even see him anymore, 
13 so --
14 Q, Do you know where he is? 
15 A. He's witti Boise Oty Police. 
16 Q, Okay. I take it what you're telling me is 
17 if I want to find out why the conversation with 
18 Mr. Prouty is in one report and not the other, I 
19 probably should ask captain Stambaugh? 
20 A. Yeah, that - yeah, probably. 
21 Q, While we've got the two exhibits, maybe you 
22 can dear up another point of confusion. If you'd look 
23 at the first page of the incident report, Exhibit No. 4. 
24 A. (Witness complied.) 
25 Q. Up near the top there's a list of 
47 
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1 Q, Okay. Now, if I look at·· if you've got 
2 Exhibit No, 5 handy there. 
3 A. (Indicating.) 
4 Q, If you'd turn to page·· it says "DGC 3011• 
5 on the bottom right-hand corner there. 
6 A. (Wrt:ness complied.) 
7 Q. Yeah. If you look over on the left-hand 
8 side of that page, right at the bottom on Exhibit No. 5 
9 it has somebody's signature, but then it says n#1220: 
10 A. (Witness nods head.) 
11 Q, Do you know who officer 1220 is? 
12 A. That's Sergeant Brannan, and those numbers 
13 are called Ada numbers. That's our assigned -- like a 
14 badge number. 
15 Q, Yeah, Okay. Have you seen Sergeant 
16 Brannan's initials or signature on occasions? 
17 A. Yes. 
18 Q. Does that appear to be his initials that 
19 I'm looking at there on Exhibit No. 5 at the page 
20 designated 3017? 
21 A. Yes, it appears to be. 
22 Q. So if I've got it righ~ Exhibit No. 5 was 
23 prepared by Brannan whereas Exhibit No. 4, with the 
24 exception of the Boatman enby, was prepared by captain 
25 Stambaugh? 
% ~ 
...._ ___________ ~,----------......... 08 
BURNHAM HABEL & ASSOCIATES, INC. (208) 345-5700 
;(~j~j~\ 
'! ~y~POSITION OF HEATH COMPTO KEN 10-28-08 
_ SliET 9 PAGE 65 ----------. ~ PAGE 67 --------------, 
1 Q. When you ~aced the manhole cover back 1 thereafter fire and paramedics were -- were there. 
2 together recently, were you able to fit the -- come up 2 Q. When you say that they were trying to calm 
3 with the entire manhole cover or were there pieces 3 him down, what was the state of Mr. Stem, if you will, 
4 missing? 4 when you arrived? 
5 A. I believe it was pretty much all there. 5 A. Well, I think probably a little bit of 
6 MR. DAVIS: We provided copies of the 6 panic. He was pinned to the ground and he couldn't 
7 pictures to you, Doug. 7 move, and he was asking us to please get this off of 
8 MR. CRANDALL: I just got them yesterday. 8 him. So I - I mean I think I could understand wanting 
9 I didn't - 9 something off of me that had me pinned down. 
10 BY MR. CRANDALL: 10 Q. Was he able to maintain a state of calm or 
11 Q. When you first arrived on the scene, tell 11 was he yelling, screaming, I mean, in obvious pain? 
12 me what you saw as it pertained to Mr. Stem and the 12 A. No. He was -- he was fairly calm. He just 
13 forklift. 13 kept saying, "Get this off of me.0 
14 A. The forklift was laying on its side, and 14 Q, Okay. Were you the first law enforcement 
15 Mr. Stem's leg was pinned underneath what I believe to 15 personnel on the scene? 
16 be the bocm portion of the forklift. 16 A. I believe captain Cory Stambaugh arrived 
17 Q. What portion of Mr. Stem's body was pinned, 17 just prior to me getting there. 
18 if you remember? 18 Q. Are you aware of any other incident in 
19 A. I believe it was his right lower leg. 19 which the police have been involved in which a manhole 
20 Q. Okay. Once you arrived on the scene, did 20 cover in Garden City has failed? 
21 you remain on the scene until they had actually lifted 21 A. No, I'm not. 
22 the forklift off Mr. Stem? 22 MR. CRANDALL: T1"1ank you. No further 
23 A. Yes, I did. 23 questions. 
24 Q. Did you have a feel for how much time had 24 THE WITNESS: Uh-huh. 
25 passed between when you arrived until the time they were 25 MR. DAVIS: [Indicating.) 
65 67 
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1 able to get the forklift off of Mr. Stem's leg? 
2 A. You know, it actually was - it was pretty 
3 quick because Anvil Fence came down with the forklift. 
4 But in length of time, I don't -- you know, we had to 
5 assemble the fire department, the paramedics before we 
6 moved the boom, and I don't recall specifically. 
7 Maybe - I don't know. I really don't know the time 
8 frame of when it was. 
9 Q. Was there a lot of blood coming out of 
10 Mr. Stem's leg? 
11 MR. DAVIS: Object to the fonn of the 
12 question. It's vague and ambiguous. 
13 THE WITNESS: I don't recall very much 
14 bleeding from the leg. I do recall that he was 
15 bleeding, I believe, from above one of his eyes where he 
16 had sustained a cut. 
17 BY MR. CRANDALL: 
18 Q, When you arrived, were the paramedics 
19 already on the scene? 
20 A. I believe they got there after I got there. 
21 Q, Did you witness anyone performing first aid 
22 on Mr. Stem when you arrived? 
23 A. Not specifically first aid. There were 
24 some co-workers and stuff out there trying to, you know, 
25 I guess, calm -- calm him down; and immediately 
66 
PAGE 68 ----------------, 
1 MR. REID: I've got a couple more follow-up 
2 in light of counsel's -- did you have any? 
3 MR. DAVIS: No. 
4 MR. REID: Just a couple follow-up. 
5 
6 FURTHER EXAMINATION 
7 BY MR. REID: 
8 Q. You had indicated that at least your 
9 understanding was that Mr. Prouty was -- had a safety 
10 concern when he said he told his employees not to drive 
11 over manhole covers; is that right? 
12 A. That's correct. 
13 Q. Did he express to you what his safety 
14 concern was? 
15 A. No, not that I recall. 
16 Q. So that was just an assumption on your 
17 part, that he was concerned about their safety? 
18 A. Yes. 
19 Q. Did you interview anybody connected with 
20 Custom Rock Tops to see if they had given any 
21 instructions to their employees concerning driving 
22 forklifts? 
23 A. No, I don't believe I interviewed any of 
24 their employees. I believe other officers did. 
25 Q. That was my next question. Do you know if 
68 
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1 other officers interviewed the people with Custom Rock 
2 Tops? 
3 A. I believe captain Stambaugh - and I donl 
4 know if Sergeant Brannan did, but I believe captain 
5 Stambaugh did talk to some of them. 
6 Q. Did Mr. Prouty, during your conversation 
7 with him on the 29th of November, ever indicate to you 
8 that he thought there was something specifically unsafe 
9 about one of the manhole covers? 
10 A. No. He spoke ln general terms of he tells 
11 them not to drive on the manhole covers, not a specific 
12 one. 
13 Q. And you didn't explore with him the why of 
14 that? 
15 A. No. 
16 MR. REID: I don't have any other 
17 questions. 
18 MR. CRANDALL: No questions. 
19 MR. DAVIS: I don1 have any. 
20 
21 
22 
23 
24 
25 
(Whereupon the deposition conduded 
at 11:05 a.m.) 
(Signature requested.) 
69 
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: VER:FICATION 
15 
17 
18 
19 
20 
21 
22 
23 
24 
25 
STA':'E 
ss. 
HE.~7H CJMPT~N, be~~g first duly sworn ~n my 
am w1tness namen .:.n the foregoir:g 
day cf O:::tcber, 20C8, 
pages n11."!'.bered l to 7!, ir.clusive; ttat I 
salj depositian a~d knew the ccnte:r.ts 
(or 21s corrected by me the!"e.:r:..) are <::rue o;;d ccrrect. 
HEATH COMPTON 
Sub~cribed and sworn to before me this 
day cf _____ , 2008, at _______ _ 
Idar10, 
Notary Public for Idaho 
Residing :it _____ , Idaho. 
My Commission E:,:pires: __ _ 
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CERT~FICATE 
L S~A~8 OF ID~.EO 
) ss. 
4 COUNTY OF J..'JA 
5 
"", Maryann Mat7:hews, CSR tidano Cer~_::.fied 
Short.hand Repcr:er N:..unber nn:i tictary Publ1:: in and 
for ~he State of Idano, hert:by cer:..,;.fy: 
That pr icr t.o be.:ng exa-r.i :-ied, the w~ ~n8.ss 
9 
narned .1n the f~,regoir:g deposition was by me duly sworr, 
10 
11 
1' 
,L 
16 
17 
18 
19 
20 
21 
22 
23 
24 
t.-:J testify ta ::he tr:.ith, t.he whole :..ruth, aaj :10-:J,1:-:iq 
b:1r: t.he truth; 
sh.::=ttar,d a~ the t.1rne and place there1r;. ~arr,ed. and. 
::he:reaftE:r reducej to typew:ritir:g L:.nder my dir1::c:.,.:..0n, 
and ~hat :he f8re;oi~g trans=ript contains a f~ll, tr~e, 
and vertat1rn rtcord of said deposition. 
I fu~tter certi!y ttat I have no interest i~ 
~he event cf the bction~ 
WITNESS my hand and sea: this 9th day cf 
Ncvember, 2008. 
25 My Cammiss.ior. E;,pires: May 6, 201: 
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-U.S. Department of Labor 
January 5, 2007 
Attn: Jerry Rhinehart 
Custom Rock Tops, Inc. 
4684 Chinden Blvd . 
Boise, ID 83714 
Dear Sir: 
-Occupational Safety and Health Administration 
1150 N Curtis Rd.,. Suite 201 
Boise, Idaho 83706 
Telephone: /208) 321-2960 or 1-800-321-6742 
Fax: (208) 321-2966 
An inspeclion of your workplace at Custom Rock Tops, Irie. on November 30, 2006 disclosed 
the following hazard{s): 
. Employees are not using and/or the forklift is not equipped with a seatbelt. 
Since no OSHA standard applies and ii is not considered appropriate at this time to invoke 
Section 5(a)(1 ), the general duty clause of the Occupational Safety and Health Act. no citation 
will be issued for these hazards. 
In the interest of work place safety and health, however, I recommend that you take the following 
si~ps voluntarily to ·eliminate or reduce· your employees' exposure to the hazards described 
above: 
- Ensure that operator restraint systems are being used on sit-down type forklifts. Since 
1992, forklift manufacturers have been required to equip new sit-down type forklifts with 
operator restraint systems. Many manufacturers of these forklifts offer restraint 
systems that can be retrofitted on older forldlfts. Many of the fatalities resulting from 
overturns of sit-down type forkJlfts might have been prevented if the operator had been 
restraf ned. The overhead guard of the forklift is generally the part that crushes the 
operator's head or torso after the operator faJts or jumps outside of the operator's 
compartment. 
- Contact the manufacturer to request a retrofit. Develop, implement, and enforce a 
safety program that includes worker training, operator licensure, and a timetable for 
reviewing and revising the program. A comprehensive training program Is Important tor 
preventing injury and/or death. Operato_r training should address factors that affect the 
stability of a forklih-such as weight and symmetry of the load, the speed at which the 
forklih js traveling, operating surlace, tire pressure, and driving behavior. 
Sincerely, 
Jerrold R. Hockett 
Area Director 
000111 
-U.S. Department of Labor 
Occupational Safety and Health Administration 
Citation and Notification of PenaJty 
Company Name: Custom Rock Tops, Inc. 
Inspection Number: 309966356 
lnspectionDates: 11/30/2006-1 l/30/2006 
Issuance Date: 01/05/2007 
J ospection Site: 4686 Chinden Blvd, Garden City, ID 83714 
The alleged violations below have been grouped because they involve similar or related haz.ards that may increase 
the potential for injury resulting from an accident. 
Citation 1 }tern la Type of Violation: Serious 
29 CFR 1910. 178(]): Operators were not !rained in the safe operation of powered industrial trucks: 
(a) Jobsite: On or about November 30, 2006 and at times prior thereto, lhe employer failed to 
implement a formal training program for employees prior to the operation of a powered 
industrial truck by demonstration and the successful completion of the training and evaluation 
specified in paragraph (I) of Subpart N - Materials Handling and Storage. 
Note: Abatement certification IS required for this item. 
Date By Which Violation Must be Abated: 01/18/2007 
Proposed Pena] ty: $ 750.00 
~ pages I through 4 of this Citation and No1ificarion of Penalty for information on employer and employee rights and responsibilities. 
Citation and Notification of Penalty Paae 5 of 6 OSHA-2 '10 trl 12 
U.S. Department of Labor 
Occupational Safety and Health Administration 
Citation . .and N.otification of Pena1ty 
Company Name: custom Rock Tops, Jnc. 
Inspection Number: 309966356 · 
J05pectio0Dates: 11/30/2006-11/30/2006 
Issuance Date: 01/05/2007 
Inspection Site: 4686 Chinden Blvd, Garden City, ID 83714 
Citation 1 Item lb Type of Violation: Serious 
29 CFR 1910.178(1)(6): The employer did not certify that each operator was trained and evaluated as required 
by paragraph (1) of this section 10 include name of the operator, lhe date of training. the date of the evaluation, 
and the identity of the person(s) performing 1he training or evaluation: 
(a) Jobsite: On or about November 30. 2006 and at times prior thereto, the employer failed to 
implement a formal training program for employees prior to the operation of a powered 
industrial truck by demonstration and the successful completion of the training and evaluation 
specified in paragraph (I) of Subpan N - Materials Handling and Storage. 
Note: Abatement certification JS required for this item. 
Date By Which Violation Must be Abated: 01/18/2007 
See pago J through 4 of 1his Ci1a1ion and No1ifica1ion of Penalty for informa1ion on employer and employee rights and responsibiliti~. 
Ci1.ation and Notifica1ion of Penally Pase 6 of 6 OSHA-2 (Rev. 9/93) 
000113 
U.S. Department of Labor 
Occupational Safety and Health Administration 
Sui1e 201 
1150 Nonh Curtis Road 
Boise, ID 83706 
Phone: (208 )321 -2960 FAX: (208) 321-2966 
INVOICE/ 
Company Name: 
lmpection Site: 
Issuance Dace: 
DEBT COLLECTION NOTICE 
Custom Rock Tops, Inc. 
4686 Chinden BJvd, Garden City, 1D 83714 
01/05/2007 
Summary of PenaJties for Inspection Number 309966356 
Citatiou 1, Serious 
TOTAL PROPOSED PENAL TIES 
= $ 
= $ 
750.00 
750.00 
To avoid additional charges, please remit payment promptly to this Area Office for the total amount of the 
uncontested penalties summarized above. Make your check or money order payable to: 
"D0L-,0SHA •. Please indicate OSHA ·s Inspection Number (indicated above) on the remittance. 
OSHA does not agree to any restrictions or conditions put on any check or money order for less than the full 
amount due, and will cash the check or money order as if these restrictions or conditions do not exist. 
Jf a personaJ check is issued, it will be converted into an electronic fund transfer (EFT). This means that our bank 
wiIJ copy your check and use the account information on it to electronically debit your account for the amount of 
the check. The debit from your account will then usually occur within 24 hours and will be shown on your regular 
account statement. You will not receive your original check back. The bank will destroy your original check, but 
will keep a copy of it. If the EFT cannot be completed because of insufficient funds or a closed account, the bank 
will attempt to make the transfer up to two more times. 
Pursuant to the Debt Collection Act of 1982 (Public Law 97-365) and regulations of the U.S. Depanment of Labor 
(29 CFR Part 20), the Occupational Safety and Health Administration is required to assess interest, delinquent 
charges, and administrative costs for the collection of delinquent penalty debts for violations of the Occupational 
Safety and Health Act. 
J nlerest. Interest charges will be assessed at an annual rate determined by the Secretary of the Treasury on all 
penalty debt amounts not paid within one month (30 calendar days) of the date on which the debt amount becomes 
due and payable (penalty due date). The current interest rate is 2 % . Interest will accrue from the date on which 
the penalty amounts (as proposed or adjusted) become a final order of the Occupational Safety and Health Review 
Commission (that is, 15 working days from your receipt of the Citation and Notification of PenaJty), unless you 
fi)e a notice of contest. Interest charges will be waived if the full amount owed is paid within 30 calendar days 
of the final order. 
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Delinquent Charges. A debt is considered delinquent if it has not been paid withtrr...ine month (30 calendar days) 
of the penalty due date or if a satisfactory payment arrangement has not been made. If the debt remains delinquent 
for more than 90 calendar days, a delinquent charge of six percent (6%) per annum will be assessed accruing from 
the date that the debt became delinquent. 
--A9mioistrat1v,· Cosis~encies of the Department of Labor are required to assess additional charges for the 
recovery of delinquent debls. These additional charges are administrative costs" incurred by the Agency in its 
at1empt 10 collect an unpaid debt. Administrative costs will be assessed for demand leuers sent in an attempt to 
collect the unpaid debt. 
Date 
Corrective action, taken by you for each alleged violation should be submitted to this office on or about the 
abatemenl dates indicated on the Citation and Notification of Penalty. 
Jf the hazards itemized on this citation(s) are not abated/corrected and a follow-up inspection is conducted, your 
establishment may receive a Failure to Abate Citation for the unconected hazards with subsequent additional 
monetary penalties of up to thiny (30) times the original t;tenalty amount of the uncorrected hazards. 
A work sheet has been provided 10 assist in providing 1he required abatement information. A completed copy of 
this work sheet should be posted at the worksite with the Citation(s). 
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SENDER: COMPLETE THIS SECTION 
• Complete items 1, 2, and 3. Also complete 
item 4 if Restricted Deli11ery is desired. 
• Print your name and address on the re11erse 
so that we can return the card to you. 
• Attach this card to the back of the mailpiece, 
or on the front i1 space permits. 
Custom Rock Tops, Inc. 
4686 Chinden Blvd 
Garden City, ID 83 714 
3.~Type 
. ~ Certified Mail D Express Mail 
D Registered D Return Receipt for Merchandise 
PS Forni 3811, July 1999 
0 Insured Mail O C.O.D. 
I 4. Restricted Deliver,? (Extra Fee) O Yes 
eorr-tic Return Rec.eipt 
F-os\&']i- ! ~ 
!----
Certified f_* \ >-----~-, 
Return Receipt F6E I 
(Enoor56ment Fi.eQmred; , ____: 
,, ~--
Restricted DeliYEry Fe< : , 
(Enaor&emeffl Requir,;Cj i 1 
Postmarl< 
Her~ 
Total pc,gt&ge I> F...,. t $ \ . 
?/4 f 1.~ i fSentTo 7.., ' ' \ {)/{:f_Jl.1.rf ... 4t;.G~ .... L.O.~ ~ ........ \ 
rstreer,Apt.No.; O a a/ 1 <: <7 _ 1 
1 or PO SOJ<Nc .... ~ .•••••• .l .. J..Y._':,R.._)_J-y········· .............. , 
I City, SL&l6, Zif.+' ' 
1 
· I mlZII~ IMIM§ &: rll"{C'¾ WA}·· :Jtlr'. - -
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l IH 
.E1rst-Class Mail 
Postage & Fees Paid 
USPS 
Permit No. G-10 
• Sender: Please print your name, address, and ZIP+4 in this box , 
USDOL-OSHA 
1150 N. Curtis Rd., Suite 201 
Boise, ID 83706 
N 
. ' ~
Certitied Mail Provides: • A mailing receip1 /9SJ8Afit1/ i()()l; a,mr '008£ UU0.1 Sd 
• A uniQUE id1:ntifier tor )'our mailpiecs 
• A record of d1:livel)' kept by the Posts! Servic,; 1or lWO years 
lmp_ortsnt Reminder£: l Certifit,d Mail me.y ONLY be combined wit/'. First-Class M&le or Priorny Ma,~ 
r Certified Mail is not aveilable fer c.ny cie.SE a' lnteme.HcnE,I mail ~ NC, lNSURANCE COVERAGE IS PROVIDED with Cert~,ec: M,;i<. For 
valuables, pieasE consider Insured or r.,i;g1S1ered Maii. ~ For ar, aodnionc.i !e<c. e. Rewrr. Fieceipi mEv be riaouested to proviOta proof o• 
oe!viary. io obt&ir, Fteturn i:.eceip: service, pfeasa 06mple1e end al\aCh a Re1um 
F.6C61p\ (PS Form :;a,~) tc tt,e articlE e.n::; e.co e.p;:,iieable poSlage la cover the 
\tee. E.noon;;~ mailpiecr •F,elum heceipi neoveS1ec'. Ta receive e fee waiver 10: 
" ouplicaiE returr. receip;. ;. USPS~ pm;tme(~ or, your Certiiiecl Meil receipt 16 
r&quirec.. ~ For an &d<i11ian.;I tet, oeliYerv mau be resiric-,ed to \hE addressee or 
Edoressee·s 1,U1hori2.ed .,cen:. AdYiSE' the o,erK or mar"K the meUpieee with the 
endori;ement "Aes11ictedLlel1very'·. 
• 11 Ii postman: on \he Ceni11ed Mail rE:ceipt if> de:;ireci, pleei;e present the arti-
cle et \he pos, clfrce tor pos1marKir.i;. II~ postmark on the Certified Meil 
receipt is net n&e0ed, cielEch anc! atfll< l&oel with postage and me IL 
IMP0RTIIN1: $2vt !his rec~ipt zr,~ pr1:sen\ :t v:nen makino an 1110.uir\'. 
lnlernel a~cest to oelivery inlormitiori is not available orr miil 
aodressed to APO~ and FPui. 
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-U.S. Department of Labor 
Occupational Safety and Health Adrninis1ration 
Suite 201 . 
1150 Nonh Cunis Road 
Boise , ID 83 706 
Phone: (208)321 -2960 FAX: (208)321-2966 
-
Citation and Notification of Penalty 
To : 
Custom Rock Tops, lnc. 
and its successors 
46&6 Chinden Blvd 
Garden City, ID 83714 
Inspection Si1e: 
4686 Chinden Blvd 
Garden City, 1D 83714 
lnspeaion Number : 
Inspection Date(s) : 
Issuance Date: 
309966356 
l J /30/2006- 11/30/2006 
01/05/2007 
The viouuion(s) delcribed in this Citarion 
and Notifi,calion of Penalty is (au) alU!ged 
10 ha\lt ocrurrtd on or abolll the day(s) tht 
irupection was made. wue.s.s 01/urwise 
iruUcated within tht d~criprion gil/QI below. 
This t'Hation and Noul1ca11on of Penally (1h1s Cua11on) descnbes violauons-of the Occupauonal Safety and Health 
Act of 1970. The penalty(ics) listed herein is (are) based on these violations . You must abal.C lhc violations. 
referred 10 in this Cit:mon by the dales 1is1ed and pay the penalties proposed, unless within 15 working days 
(excluding weekends and Federal holidays) from your receipt of this Citation and Notific.a1ion of Penalty you mail 
a notice of contest to the U.S . Depanment of Labor Area Office at lhe address shown above . Please refer to the 
enclosed booklet (OSHA 3000) which outlines your rights and responsibili1ies and which should be read in 
conjunc1ion wilh this fonn . Issuance of this Citation does not cons1irute a finding th.at a violation of the Act has 
occurred unless there is a failure to comest as provided for in the Act or, if contested, unless this Citation is 
affirmed· by the.Review Commission or a court. 
Posting - The law requires that a copy of this Cit.ation and Notification of Penalty be pos~ imme£1iatc1y in a 
prominent place at or near the location of the v1olation(s) cited herein, or, if ii is nor practicable because of the 
nature of I.he employer's operations, where ii will be readily observable by all affec1ed employees. This Citation 
must remain posted until the violation(s) cited herein has (ha\le) been abated, or for 3 working days (excluding 
weeken<1s and Federal holidays), whichever is longer. The penalty dollar amounts Deed not be posled and may 
be marked out or covered up prior to posting. 
C,1a1ion ll!ld Noiific.ation of Penal1y Page I of 6 OS'HA-l(Re . 
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You should be aware that OSHA publishes information on its inspection and citation activity on the Internet under 
the provisions of the Electronic Freedom of Information Act. The information related to your inspection will be 
available 30 calendar days after the Citation Issuance date. You are encouraged to review the infonnation 
concerning your establi5hment at www .osha.gov. If you have any dispute with the accuracy of the information 
displayed, please contact this office. 
Informal Conference - An informal conference is not required. However, if you wish to have such a conference 
you may request one with the Area Director during the 15 working day contest period. During such an informal 
conference you may presenl any evidence or views which you believe would support an adjustment to the citation(s) 
and/or penalty(ies). 
If you are considering a request for an informal conference to discuss any issues related to this Citation and 
Notification of Penahy, you must take care to schedule it early enough to allow time to contest after the infonnal 
conference, should you decide to do so. Please keep in mind that a written letter of intent to contest must be 
submitted to the Area Director within 15 working days of your receipt of this Citation. The running of this contest 
period is not interrupted by an infonnal conference. 
If you decide to request an informal conference, please complete, remove and post the page 4 Notice to Employees 
next to this Citation and Notification of Penalty as soon as the time, date, and place of the informal conference have 
been determined. Be sure to bring to the conference any and all supponing documentation of existing conditions 
as well as any abatement steps taken thus far. If conditions warrant, we can enter into an informal settlement 
agreement which amicably resolves this matter without litigation or contest. 
Right to Contest - You have the right to contest this Citation and Notification of Penalty. You may contest 
all citation items or only individual items. You may also contest proposed penalties and/or abatement dates without 
contesting the underlying violations. Unless you inform the Area Director in writing that you intend to contest 
the citation(s) and/or proposed penalty(ies} within 15 working, days after receipt, the cltation(s) and the 
proposed penalty(ies) will become a· final order of the Occupational Safety and Health Review Commission 
and may not be reviewed by any court or agency. 
Penalty Payment - Penalties are due within 15 working days of receipt of this notification unless contested. 
(See the enclosed booklet and the additional information provided related to the Debt Collection Act of 1982.) 
Make your check or money order payable to "DOL-OSHA". Please indicate the Inspection Number on the 
remillance. 
OSHA does not agree to any restrictions or conditions or endorsements put on any check or money order for less 
than thr full amount due, and will cash the check or money order as if these restrictions, conditions, or 
enclorse~nts do not exist. 
Notification of Corrective Action - For violations which you do not contest, you should notify the U.S. 
Department of Labor Area Office, by letter, within IO calendar days after each abatement date, that you have taken 
appropriate corrective action within the time frame set fonh on this Citation. Where the citation indicates the 
abalement certi'jicalion is necessary, only the abatement method and date when abatement occurred are required. 
Where the citation indicates that abatement documentation is necessary, you must also provide e\'idence, such as 
photographs, receipts, etc., verifying that abatement has occurred. The abatement letter must be posted or 
employees otherwise effectively informed about abatement activities. A sample abatement notification letter is 
enclosed with this Citation. 
Ciuition and Notif1ca1ion of Penalty Page 2 of 6 OSH/\·2(Rev. 6/93) 
000119 
Employer Discrimination Unlawful -The law prohibits discrimination by an employer against an employee 
for filing a complaint or for exercising any rights under this Act. An employee who believes that he/she has been 
discriminated against may file a complaint no later than 30 days after the discrimination occurred with the U.S. 
Department of Labor Area Office at the address shown above. 
Employer Rights and Responsibilities - The enclosed booklet (OSHA 3000) outlines additional employer 
rights and responsibilities and should be read in conjunction with lhis notification. 
Notice to Employees - The law gives an employee or his/her representative the opportunity to object to any 
abatement date set for a violation if he/she believes the date to be unreasonable. The contest must be mailed to 
the U.S. Department of Labor Area Office al the address shown above and postmarked within 15 working days 
(excluding weekends and Federal holidays) of the receipt -by the employer of this Citation and Notification of 
Penalty. 
Ciucion and No1ifica1ion or Pena11y Page 3 of 6 OSH't1~'o r~ 0 
-I.S. Department of Labor 
January 11. 2007 
Dear Sir: 
-Occupational Safety and Health Administration 
1150 NOl1h Curtis Road. Suile 201 
Boise . l<Jaho 83706 
Telephone: (208) 321-2960 or 1-800-321-6742 
Fax· 1208) 321-2966 
In response to a referral report rece ived from Garden City Police Department concerning a 
forklift tip over accident at Custom Rock Tops , Inc. located at 4686 Chinden Blvd. in 
Garden , City, Idaho 83714, \he Occupational Safety and Health Administration conducted 
an inspection there . That inspection was completed on November 30. 2006. 
The results of our investigation are as follows : 
Custom Rock Tops, Inc., did not develop, implement, and/or enforce a safety 
program that.iJlc.Jud~d worker training, operator licensure, and a timetable for 
reviewing and revising the program. A comprehensive training program Is 
impot1ant for preventing injury and/or death. Operating training should address 
factors that aff~ct the stability of a forklift-such as weight and symmetry of the 
load, the speed at which the forklift is traveling, operating surface, tire pressure, 
and driving behavior. ·· 
Attached for your information is a copy of the OSHA-2, Cilation and Notification of Penalty, 
which was sent to your employer on January 5, 2007 and should have been posted at the 
workplace for at least three days after receipt. · - -
If you do not agree with our inspection results , you may contact me for a clarification of the 
mat1er. You also have the right to an informal review by the OSHA Reg ional Administrator 
who may be contacted at the following locat ion : 
Richard Terrill 
Regional Administrator 
Occupational Safety and Health Administration 
U.S. Department of Labor 
Suite 715, 1111 Third Ave 
Seattle. Washington 98101 
206-553-5930 
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This review may be obtald by submitting a written statemen. your position to the 
Regional Administrator. The Regional Administrator will provide the employer with a copy 
of such statement by certified mail. Your identity will be withheld unless you explicitly 
request that it be revealed. 
Section 11 (c) of the OSH Act provides protection for employees against discrimination 
because of their involvement in protected safety and health related activity. If you believe 
you are being treated differently or action is being taken against you because of your 
safety or health activity, you may file a complaint with OSHA. You should file this complaint 
as soon as possible, since OSHA normally can accept only those complaints filed within 
30 days of the alleged discriminatory action. 
Thank you for your concern for a safe and healthful workplace. 
Respectfully, 
for Jerrold R. Hockett 
Area Director 
Enclosure 
000122 
I • 
.S. Department of Labor 
January 26, 2007 
Attn: Attn : Jerry Rhinehart 
Custom Rock Tops . Inc. 
4684 Chinden Blvd. 
Boise , ID 83714 
Dear Sir: 
-Occupational Safely and Health Administration 
1150 N Curtis Rd .. Suite 201 
Boise, Idaho 83706 
T e!ephone: ( 208) 321 -2960 or 1 ·600-321-674 2 
Fax: (208) 321 -2966 
An inspection of your workplace at Custom Rock Tops, Inc., on November 30. 2006 
disclosed the following hazards: 
- Water meter lid failed to withstand load imposed by a forkllft. 
It is not appropriate to impose a citation and/or penalty lo your business at this t ime for the 
manhole cover fa ilure . However, in the interest of work place safety and health. I wish to 
inform you of the following regulatory requ irement for employers to ensure walking-working 
surfaces throughout the work site is safe. 
29 CFR 1910.23(e)(7)(ii): Manhole covers and their supports, when located 
in plant roadways, shall comply w ith local standard highway requirements if 
any; otherwise, they shall be designed to carry a truck rear-axle load of at 
least 20, 000 pounds. 
It is recommended lhat you contact your local Public Work official to determine if manhole 
covers and the ir supports located on the business property are appropriate for the work 
activities that are anticipated . 
Sincerely, 
Jerrold ~/Hockett 
Area Di/ctor 
000123 
(-t) 
JAMES G. REID, ISB #1372 
DA YID P. ClAlBORNE, lSB #6579 
RINGERT LAW CHARTERED 
455 S. Third, P. 0. Box 2773 
Boise, Idaho 83701-2773 
Telephone: (208) 342-4591 
Facsimile: (208) 342-4657 
A!torneys for Defendant Wesley C. Prouty 
DEC U 4 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
JOHN STEM, 
Plaintiff, 
* 
* 
* 
) Case No. CV PI 0806177 
) 
) 
) 
vs. ) MEMORANDUM IN SUPPORT OF 
) DEFENDANT WESLEY C. PROUTY'S 
CITY OF GARDEN CITY, IDAHO, and 
WESLEY C. PROUTY, 
) MOTION FOR SUMMARY JUDGMENT 
Defendants. 
) 
) 
) 
* 
* 
* 
NATURE OF THE CASE 
This case involves a claim for personal injuries sustained by Plaintiff John Stem 
(hereinafter referred to as "Stem") as a result of an accident occurring at 4684 Chinden, 
Boulevard, Garden City, Idaho on November 29, 2006. On that day a forklift operated by a 
MEMORANDUM IN SUPPORT OF DEFENDANT WESLEY C. PROUTY'S MOTION FOR 
PARTIAL SUMMARY JUDGMENT - 1 
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fellow employee of Stem tipped over and pinned Stem underneath causing severe damage to 
Stem's right leg, which was eventually amputated. The Complaint states two causes of action: 
One cause of action against the Defendant Garden City for negligence by: 
... failing to warn Plaintiff of the dangerous and improper manhole 
covers in the loading area of the premises, failing to require 
Defendant Wesley C. Prouty to replace the manhole covers, failing 
to replace the manhole covers with covers of suitable strength and 
durability, failing to keep the loading area of the premises in 
reasonably safe condition, failing to protect the Plaintiff from 
dangerous conditions upon the premises, failing to maintain the 
manhole covers appropriately, failing to make reasonable 
inspections of the loading area of the premises, and otherwise 
failing to make the loading area of the premises reasonably safe. 
The second cause of action in the Complaint is a claim for negligence against Defendant Wesley 
C. Prouty (hereinafter referred to as "Prouty") based upon premises liability. In this regard, Stem 
claims Prouty was negligent by: 
... failing to warn Plaintiff of the dangerous and improper manhole 
covers on the premises, failing to replace the manhole covers with 
covers of suitable strength and durability, failing to keep the 
premises in a reasonably safe condition, failing to protect the 
Plaintiff from dangerous conditions upon the premises, failing to 
maintain the manhole covers appropriately, failing to make 
reasonable inspections of the premises, and otherwise failing to 
make the premises reasonably safe. 
At the time of the accident, Stem was an employee of Custom Rock Tops. The accident 
occurred in the parking/loading area of the premises which was leased by Custom Rock Tops 
from Prouty. Prouty's duty of care with respect to Stem is dependant on Stem's status at the time 
of the accident. If Stem were a licensee, Prouty only owed him a duty to warn of dangerous 
conditions of which he had actual knowledge. If Stem were an invitee, Prouty had a duty to warn 
MEMORANDUM IN SUPPORT OF DEFENDANT WESLEY C. PROUTY'S MOTION FOR 
PARTIAL SUMMARY JUDGMENT - 2 
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of dangerous conditions he knew of, or in the rxercise of reasonable care should have known. 
Regardless of whether Stem was a licensee or invitee the undisputed facts establish that Prouty 
breached no duty and therefore is entitled to Summary Judgment. 
STATEMENT OF UNDISPUTED MATERIAL FACTS 
In 1994, Prouty purchased the building he had been previously leasing located in Garden 
City, Idaho which had a street address at that time of 4688 Chinden Boulevard (Prouty Depo. 
pgs. 5-6). In 2006, Prouty leased a portion of the premises he purchased to Custom Rock Tops 
(Ex. 2 to Prouty Depo). Although the premises leased by Prouty to Custom Rock Tops has a 
street address of 4684 Chinden Boulevard, it remains part of the building purchased by Prouty in 
l 994 (Prouty Depo. pgs. 9-10). For the convenience of the Court, an aerial view of the building 
and the surrounding area is attached hereto as Exhibit "A" for illustrative purposes only. 
Prouty's business, Intermountain Interiors occupies the portion of the building with a street 
address of 4688. which is the left hand portion of the building as depicted in Exhibit ··A'. and 
Prouty's k·-,see, Custom Rock Tops, occupies the right hand portion of the building which has a 
street address of 4684 as depicted on Exhibit ''A". Custom Rock Tops operated a granite sales 
and installation business and had a number of employees, including Stem (Plaintiffs Complaint 
para. 10, 15). 
On November 29, 2006, employees of Custom Rock Tops were in the process of 
unloading granite from a delivery truck onto a forklift in the loading area that is part of the 
prt:mises leased by Custom Rock Tops (Plaintiff's Complaint para. l 8). 1 The operator of the 
1The loading area is directly adjacent to the building occupied by Custom Rock Tops and 
is connected by a loading bay garage door. 
MEMORANDUM IN SUPPORT OF DEFENDANT WESLEY C. PROUTY'S MOTION FOR 
PARTIAL SUMMARY JUDGMENT- 3 
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forklift, Mark Jung, backed the forklift over a water meter lid in the loading area and in so doing 
caused the lid to shatter and the forklift to tip over. (Plaintiff's Complaint para. 19. 20). The 
forklift landed on Stem, pinning his right leg to the ground (Plaintiff's Complaint para. 21). 
The water meter lid, which is the subject matter of this action, was owned and maintained 
by the City of Garden City (Garden City's Answer to Complaint para. X; Robert E. Ruhl Depo. 
pgs. 21, 32-33). In fact, following the accident which is the subject of this litigation, Garden City 
replaced the water meter lid that was shattered on November 29, 2006 (Robert Ruhl Depo. pg. 
30). 
The water meter lid that was shattered on November 29, 2006 resulting in this lawsuit 
was the same water meter lid that was located on the property in 1994 when Prouty purchased the 
building and surrounding area. Prouty does not know who designed and built the water meter lid 
(Prouty Dcpo. pgs. 17-18). In fact, no evidence has been produced in this case establishing who 
manufactured the subject water meter lid. Moreover, no evidence has been produced establishing 
the weight bearing capacity of the subject lid, or that Prouty knew of the same. Since acquiring 
the property, Prouty has never inspected any of the water meter lids owned and maintained by 
Garden City which service his property (Prouty Depo. pg. 19). Since 1992, when Prouty first 
came into possession of the property located at 4684-4688 Chinden, he used hysters (a type of 
mechanical lift vehicle) on the property for the purpose of unloading and unloading carpet pallets 
(Prouty Depo. pg. 88-89). 
In casual conversations with a Garden City Police Officer after the accident happened, 
Prouty stated that he told his employees not to drive over water meter lids. Prouty stated that this 
MEMORANDUM IN SUPPORT OF DEFENDANT WESLEY C. PROUTY'S MOTION FOR 
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was due to his concern about a depressed area around one of the lids and he was concerned about 
operating forklifts on ground that was uneven and depressed. He has never been concerned about 
or questioned the ability of the water meter lids to withstand the weight of forklifts (Prouty Depo. 
pg. 41). 
The accident which forms the gravamen of this lawsuit took place on property that was 
owned by Prouty, but which was leased to and used by Custom Rock Tops as a parking, loading 
and unloading area in its business. The accident was set in motion by the failure of a water meter 
lid that was owned and maintained by the City of Garden City. 
SUMMARY JUDGMENT STANDARD OF REVIEW 
Summary judgment shall be rendered "if the pleadings. depositions, and admissions on 
file together with the affidavits, if any, show that there is no genuine issue as to any material fact 
and that the moving party is entitled to a judgment as a matter oflaw." I.R.C.P. 56(c). The 
burden of establishing the absence of a genuine issue of material fact rests at all times with the 
party movmg for summary judgment. Tingley v. Harrison, 125 Idaho 86, 89, 867 P.2d 960, 963 
( 1994 ). This Court liberally construes the record in favor of the party opposing the motion and 
draws all reasonable inferences and conclusions in that party's favor. Friel v. Boise City H<ms. 
Autlz. 126 Idaho 484,485,887 P.2d 29, 30 (1994). If the evidence reveals no disputed issues of 
material fact, then summary judgment should be granted. Loomis v. City of Hailey, 119 ldaho 
-+34, 437,807 P.2d 1272, 1275 (1991). 
If the moving party challenges any element of the non-moving party's case on the basis 
that no genuine issue of material fact exists, the burden now shifts to the non-moving party to 
MEMORANDUM IN SUPPORT OF DEFENDANT WESLEY C. PROUTY'S MOTION FOR 
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come forward with sufficient evidence to create a genuine issue of fact. Tingley, 125 Idaho at 90, 
867 P.2d at 964. Summary judgment is properly granted in favor of the moving party when the 
nonmoving party fails to establish the existence of an element essential to that party's case upon 
which that party bears the burden of proof at trial. Thomson, 126 Idaho at 530-531, 887 P .2d at 
1037-38; Radell v. Beeks, 115 Idaho 101, 102, 765 P.2d 126, 127 (1988). The party opposing the 
summary judgment motion '·may not rest upon the mere allegations or denials of that party's 
pleadings, but the party's response, by affidavits or as otherwise provided in this rule, must set 
forth specificjacts showing that there is a genuine issuefi:Jr trial." I.R.C.P. 56(e3) (emphasis 
added). 
ARGUMENT 
I. 
Wes Prouty Only Had a Duty to Warn Custom Rock Tops of 
Hazards that Were Actually Known to Him 
S k-m' s Complaint against Prouty is based upon common law negligence. In order for 
Stern to prove that Prouty was negligent in failing to warn him of an alleged defective water 
meter lid or failing to maintain/or replace the aileged defective water meter lid, Stem must prove: 
( 1) Prouty had a duty to conform to a certain standard of conduct; (2) Prouty breached that duty; 
(3) there was a causal connection between Prouty's conduct and Stern's injuries; and (4) 
damages. Orthman v. Idaho Power Co., 126 Idaho 960,895 P.2d 561 (1995), appeal afte~ 
remand 130 Idaho 597,944 P.2d 1360 (1997). 
The duty of a landowner to the person injured on the land depends upon the status of the 
injured person. Holzheimer v. Johannsesen, 125 Idaho 397,871 P.2d 814 (1994). In Idaho, there 
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arc three categories of injured persons: (1) invitee; (2) licensee; and (3) trespasser. Obviously, 
Mr. Stem was not a trespasser on Prouty's property. An '·invitee" is one who enters upon the 
premises of another for a purpose connected with the land owner's business conducted on the 
land, or where it can reasonably be said that the visit may confer a business, commercial, 
monetary or other tangible benefit to the land owner. Id. at 400, 87 l P.2d at 817. A licensee is a 
person who is privileged to enter and remain on land only by virtue of the possessor's consent. 
Restatement 2d of Torts, Section 330 (1965). Where a visitor on land has no relation to the 
landowner, but only comes on the land for his own pursuit at the permission of the land owner, 
the visitor is a licensee, whereas where the visitor is invited or pem1itted on the land to pursue 
the land owner's purposes, the visitor is an invitee. See, e.g., Miller v. Desilu Productions, fnc., 
22 Cal. Rptr. 36, 37-38 (Cal. App. 1962). As explained herein, Stem was on Prouty's land not as 
a result of any relationship with Prouty, and not as a result of any invitation of Prouty, but rather 
in furtherance of Stern's own employment pursuits, thereby making Stem a licensee. 
A landowner's duty to an invitee is to warn of hidden or concealed dangers, to keep the 
land in a reasonably safe condition and to warn of hidden or concealed dangers which the owner 
knows of, or should know of, by the exercise of reasonable care. Walton v. Potlatch Corp., 116 
Idaho 892, 781 P.2d 229 (1989). On the other hand, the landowner owes a duty to warn a 
licensee only of dangerous existing hazards on the land that were known to the owner and 
unknown to, and not reasonably discoverable by, the licensee. TDJI 3.15. The distinction 
between the duty owed to a licensee and an invitee involves the degree of knowledge by the 
landowner. A landowner only owes a licensee the duty to warn of dangerous conditions he 
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actually knows about, whereas he owes the duty to an invitee to warn of dangerous conditions 
that he either (a) knows about or (b) in the exercise of reasonable care should have known about. 
Stem was standing in the loading area adjacent to the building leased by Prouty to 
Custom Rock Tops. He was an employee of Custom Rock Tops and was working that day for 
Custom Rock Tops. He therefore was a licensee under Idaho law, as was his employer, Custom 
Rock Tops.2 The undisputed facts in this case establish that Prouty had no actual knowledge the 
water meter lid was dangerous because it could not withstand the weight of a forklift. In fact, 
according to Prouty, his business (Intermountain Interiors) had used the entire loading area 
adjacent to both Custom Rock Tops and Intermountain Interiors for quite some time prior to the 
Custom Rock Tops' lease for the purpose ofloading and unloading product with forklifts. Mr. 
Prouty testified that the water meter lids were not constructed by him, nor were they constructed 
by someone he hired. The water meter lids were present on the property when he purchased the 
same in 1994 and, to his knowledge, have never been replaced. The water meter lids, including 
the one wbch is the subject matter of this action, located on the loading area serving both 
Intermountain Interiors and Custom Rock Tops were owned and maintained by the City of 
Garden City. 
There is no evidence, nor is there a logical inference that can be drawn therefrom, that 
2Prouty is simply the landowner of the property occupied by his business, Intermountain 
Interiors, and by Stem's employer, Custom Rock Tops. Intermountain Interiors is in the business 
of retail carpet sales. Custom Rock Tops is in the business of retail granite and solid stone sales. 
Each business' relationship with Prouty is as lessee, which is a licensee permitted on Prouty's 
premises to pursue its own business pursuits separate and apart from those of Prouty. Because 
Custom Rock Tops, and its employees, come upon Prouty's premises to conduct their own affairs 
with the permission of Prouty, they are licensees. 
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would indicate Prouty had actual knowledge of a defective and dangerous condition involving 
the water meter lid which is the subject of this litigation. Inasmuch as Prouty had no actual 
knowledge of a defective or dangerous condition on his property concerning the water meter lids, 
he had no duty to warn either Stem or Prouty's lessee, Custom Rock Tops, of a condition he did 
not know about. Therefore, as a matter of law, the Complaint, insofar as it makes claims against 
Defendant Prouty, should be dismissed as Plaintiff cannot prove an essential element of his 
negligence claim (i.e., that Prouty had a duty to warn or maintain). 
II. 
Even If Stem Were an "Invitee", Prouty breached no duty 
As stated earlier, the duty of a landowner to an invitee is somewhat higher than that owed 
to a licensee. The duty to an invitee, in addition to keeping the premises in a reasonably safe 
condition, also requires the owner to warn of dangers that he knows about or should know of by 
the exercis~ of reasonable care. In this case, there is no evidence that Prouty should have known 
about the ,dlegcd defective condition of the water meter lid had he exercised reasonable care. ln 
this regard, the evidence, even viewed in a light most favorable to Stem, discloses the following: 
1) The water meter lid which is the subject matter of this action was in existence on 
the paved portion of the property between the leased building (which was occupied by 
lntermountain Interiors and Custom Rock Tops) and Fenton Street at the time Prouty purchased 
the property located at 4688 Chinden Boulevard. 
2) A visual inspection of the water meter lid does not disclose its load bearing 
capability. 
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3) Prouty used the property upon which the water meter lid was located for loading 
and unloading product involved in his business with hysters long before he leased a portion of 
premises (4684 Chinden Boulevard) to Custom Rock Tops. 
4) The water meter lids on the property were owned and maintained by Garden City. 
Therefore, Prouty had no reason to inspect or maintain the lids - they were not his. 
5) No facts were made known to Prouty indicating that the water meter lid could not 
withstand the weight of a hyster. Prouty's only concern with any water meter lids \Vas \Vith a 
depressed area around a water meter lid not even involved in this action, which explains why he 
mentioned a concern to Garden City Police Officer Compton in casual conversation after the 
accident, wherein he indicated no concern over the tensile strength of the water meter lid that 
failed. (Prouty Depo. Pg. 31; Compton Depo. Pg. 41-42, 69). 
6) Prouty was not Stem's employer for purposes of OSHA regulations:' 
7) Prouty and his business, Intermountain Interiors, prior to this incident, were never 
advised th,1t they were in violation of any state or federal statute, code or regulation involving the 
water meter lid. 
In simple words, Prouty was never placed upon notice that there was anything dangerous 
about the subject water meter lid. Stem can point to no facts upon which it can be said that a 
reasonable person in Prouty's position could have or should have been alerted to the fact that 
3Rather, Custom Rock Tops was Stem's employer. Custom Rock Tops received OSHA 
notices and citations (including financial penalties and abatement requirements) for not training 
its forklift operators, not providing safety training for employees working in the loading area, and 
for providing an unsafe loading area that had improper water meter lids. (Ex. D to Affidavit of 
Counsel). 
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there was something dangerously wrong with the water meter lids located on his property. To 
suggest that a property owner has some sort of duty to inspect the strength of water meter lids 
owned and maintained by a municipality simply because they are located on a paved parking and 
loading area of his property is to defy common sense and engage in rank conjecture and 
speculation. 
Stem was a licensee rather than an invitee. As such, Prouty did not owe him a duty to 
warn of potentially dangerous conditions that he did not know about. Furthermore, there is no 
evidence that Prouty should have known about the load bearing capabilities of the water meter lid 
involved in this litigation. As such, even if Stem were an invitee on the day of this accident, 
Prouty had no duty to warn Stem about the apparently defective water meter lid. 
CONCLUSION 
Whether or not Stem's employer, Custom Rock Tops, owed him a duty that it breached, 
causing him injuries, or whether or not Garden City is guilty of actionable negligence, is not 
relevant tu this motion. This motion only concerns the duty that Prouty owed to Custom Rock 
Tops and its employees with respect to the condition of the property used as a parking lot and 
loading area adjacent to the portion of the building leased by Custom Rock Tops. lt is clear, 
pursuant to the undisputed facts in this case, that Prouty had no actual knowledge that the water 
meter lid, which broke on November 29, 2006 as a result of being driven over by a forklift, was 
in any way defective. It is also clear that Wes Prouty was not possessed of any facts which 
logically should have put him on notice that the water meter lid was defective or dangerous. As 
such, whether Stem was a licensee, as Prouty contends, or an invitee, as Stem may contend, 
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Prouty did not breach a duty to warn and did not fail to adequately maintain his property pursuant 
to Idaho law. The Plaintiff's Complaint against Prouty should be dismissed in its entirety. 
Respectfully submitted this day of December, 2008. 
--
WCHARTERED 
BY: u 
CERTIFICATE Of' SERVICE 
I hereby certify that on this 4 day of December, 2008, a true and correct copy of the 
foregoing was served upon all parties listed below by: 
(-1 U.S. Mail, postage prepaid 
( ) hand delivery 
Douglas W. Crandall 
Attorney at Law 
420 W. Main Street, Suite 206 
Boise, ID 83702 
Jeffrey T. Sheehan 
Attorney at Law 
420 W. Main Street, Suite 206 
Boise, ID 83 702 
James J. Davis 
406 W. Franklin Street 
P.O. Box 1517 
Boise, lD 83701 
() 
() 
express Mail 
facsimile 
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DOUGLAS W. CRANDALL 
Attorney at Law 
420 W. ~fain Street. Suite 206 
Boise, Idaho 83 702 
Tel: (208) 343-1211 
Fax: (208) 338-0786 
ISB # 3962 
JEFFREY T. SHEEHAN 
Attorney at Lavv 
420 W. Main Street, Suite 206 
Boise, Idaho 83702 
Tel: (208) 287-4499 
Fax: (208) 336-2088 
ISB #7263 
Attorneys for Plaintiff 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
JOHN STEM, 
Plaintiff, 
vs. 
CITY OF GARDEN CITY, IDAHO and 
WESLEY C. PROUTY 
Defendants. 
Case No. CV-PI-08-06177 
MOTION TO ALLOW SECOND 
AMENDED COMPLAINT 
o/.: 
COMES NOW Plaintiff John Stem, by and through his attorneys of record. Douglas W. 
Crandall and Jeffrey T. Sheehan, and pursuant to IRCP l S(a), moves to allow the filing of his 
Second Amended Complaint and Demand for Jury Trial. A copy of the proposed Second 
Amended Complaint is filed concurrently with this Motion for the Court's approval. 
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The purpose of the filing of the Second Amended Complaint is to conform the original 
Complaint to facts learned through discovery and to set forth a separate claim against, 
Defendant. Prouty, under a Negligence Per Se theory. 
Plaintiff requests oral argument on this Motion. Plaintiff cites Idaho Rule of Civil 
Procedure l 5(a) and Stonewall Surplus Lines Ins. Co. v. Farmers Ins. Co .. 132 Idaho 318. 324. 
971 P.2d 1142, 1148 (1998) in support thereof 
Dated this~ L~ day of -:S)>J>D\)l::). s; ~ 
\ 
, 2009. 
Respectfully submitted. 
JE~ 
Attorneµ' J1 · f 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this 8th day of January. 2000, a copy of the foregoing 
Motion to Amend \Vas served on the following by the following method: 
James Da\'is, Esquire 
406 W. Franklin Street 
P.O. Box 1517 
Boise, Idaho 83701 
Afforneyfor D!!jendant, 
City of Gard1:n City, Idaho 
James G. Reid, Esquire 
David P. Claiborne, Esquire 
455 Third Street 
P.O. Box 2773 
Boise, Idaho 83701-2773 
At1ornqfhr Defendant, 
W1:sley C. Prouty 
[ ] U.S. First Class Mail, Postage Prepaid 
[ ] U.S. Certified Mail. Postage Prepaid 
[ ] F~eral Express 
[ ,rfland Delivery 
[ ] Facsimile 
[ ] Electronic Mail 
[ ] U.S. First Class Mail, Postage Prepaid 
[ ] U.S. Certified Mail, Postage Prepaid 
[ ]frderal Express 
[ /f Hand Delivery 
[ ] Facsimile 
[ ] Electronic Mail 
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Jan OS 09 07:43p lJe 
Douglas W, Crandall, ISB No. 3962 
CRANDALL LAW OFFICE 
Velte)( Building 
420 W. Main Street, Suite 206 
Boise, ID 83702 
Telephone: (208} 343-1211 
Facsimile: (208} 336-2088 
Jeffrey T. Sheehan, ISB No. 7263 
SHEEHAN LAW OFFICE 
Veit.ex Building 
420 W. Main Street. Suite 206 
Boise, ldsho 83702 
Telephone: (208) 287-4499 
Facsimfte; {208) 336-2088 
Attorneys for Plaintiff 
g. Mediatio·n 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IOAHO, IN AND FOR THE COUNTY OF ADA 
JOHN STEM, 
Plaintiff, 
'IS, 
CITY OF GARDEN CITY, IOAHO and WESLEY C. 
PROUTY, I 
Defendants. _ 
STATE OF IDAHO ) 
) ss. 
County of Ada ) 
case No. CV..Pl-08-06177 
AFFIDAVIT OF BUDD LANDON 
BUDD LANDON, being first duly sworn upon oath, deposes and says: 
p.2 
1. That I am currently and for the past 45 years have been, a subcontractor working in the 
area of masonry and make this Affida'lit based upon my own personal i<nowledge. 
2. That over the span of my career, l have always warked in the capacity as a subcantractor. 
As such, I have never been required to obtain a building permit to perform masonry services. The 
building permit Is the responsibility of the property owner. 
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3. That during 1996-97, your Affiant was approached by Wesley Prouty and requested to 
perform some masonry work around a newly installed service doer. 
4. That your Affiant was hired, paid and directed by Wes Prouty to perform the masonry 
work around the doorway opening to 4684 Chinden Boulevard. 
5. That your Affiant performed the masonry work around the opening at 4684 Chinden 
Boulevard. The door had been previously cut prior to your affiants services being performed. In 
addition, the door header used to hang the service door was already in place. 
6. That your Affiant was never requested to secure a building permit for the masonry work 
perfom,ed at 4684 Chinden Boulevard, nor was it his responsibility as a subcontractor to do so. 
7. That your Affiant has read the portion of Wesley Prouty's deposition which suggests that 
your Affiant was responsible for and had secured a building permit. That this deposition testimony is 
inaccurate. Your Affiant was not responsible for obtaining the permit and was not requested by Mr. 
Prouty to do so. In your Affiant's 45 years of being a subcontractor, he has never once obtained a 
building permit. To your Affiant's best knowledge, it is the responsibility of the property owner to 
secure the building permit. 
8. At all times, your affiant dealt with Wes Prouty as the individual directing the work, as well 
as the person who paid Mr. Landon for his work. Mr. Prouty gav,your Affiant the impression at an 
times that he was the individual acting in the capacity as prope~ owner and general contractor in 
the remodel of 4684 Chinden Boulevard. 
FURTHER your Affiant saith not. 
Budd Landon 
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CERTIFICATE OF SERVICE 
~ ~~ ~'1 I HEREBY CERTIFY that on the_/_ day of er, 2008, I caused to be served a true 
and correct copy of the foregoing document by the method indicated below, and addressed to the 
following: 
James J. Davis 
406 W Franklin 
PO Box 1517 
Boise, 10 8~701 
Facsimile No.: {208) 336-~74 
Attorney for Defendant City of Garden City, Idaho 
James G. Reid 
David P. Claiborne 
Ringert Clark, Chartered 
455 S Third 
PO Box 2773 
Boise, ID 83701 
Facsimile No.: (208) 342-4657 
Attorneys for Defendant Wesley C. Prouty 
AFFIDAVIT OF BUDD LANDON· 3 
o USMa~ 
Cl Overnight Mail 
C Hand-Delivery 
o Faci;imile Transmnion 
o Electronic Transmi$ston 
D US Mail 
O Overnight Mail 
O Hand-Oelivery 
Cl Facslmlkl Transmission 
o Electranic TraMmi&sion 
Douglas WJrandall 
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( 
Douglas W. Crandall, ISB No. 3962 
CRANDALL LAW OFFICE 
Veltex Building 
420 W. Main Street, Suite 206 
Boise, ID 83702 
Telephone: (208) 343-1211 
Facsimile: (208) 336-2088 
Jeffrey T. Sheehan, ISB No. 7263 
SHEEHAN LAW OFFICE 
Veltex Building 
420 W. Main Street, Suite 206 
Boise, Idaho 83702 
Telephone: (208) 287-4499 
Facsimile: (208) 336-2088 
Attorneys for Plaintiff 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
JOHN STEM, 
Plaintiff, Case No. CV-Pl-08-06177 
VS. AFFIDAVIT OF DOUGLAS W. 
CITY OF GARDEN CITY, IDAHO and WESLEY 
C. PROUTY, 
Defendants. 
STATE OF IDAHO ) 
) ss. 
County of Ada ) 
CRANDALL 
DOUGLAS W. CRANDALL, being first duly sworn upon oath, deposes and says: 
1. That I am one of the attorneys of record for Plaintiff John Stem in this matter and 
make this Affidavit based upon my own personal knowledge. 
2. That attached hereto are true and correct copies of the Deposition Transcripts of the 
following individuals: 
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Wesley C. Prouty 
Lance Anderson 
Robert Ruhl 
Exhibit A 
Exhibit B 
Exhibit C 
Exhibit D 1994, Uniform Building Code, Administrative, Fire and Life-
Safety, and Field Inspection Provisions 
Exhibit E 
Exhibit F 
Affidavit of Budd Landon 
Deposition of Heath Compton 
3. That attached hereto are true and correct copies of pictures from Garden City 
Police Department (EXHIBIT G) of the cracked manhole cover located at Custom Rock Tops at 
4686 Chinden Blvd. in Garden City, Idaho. 
4. That attached hereto are true and correct copies of pictures from Lance 
Anderson of Rocky Mountain Investigations (EXHIBIT H) of the replacement manhole cover 
located at Custom Rock Tops at 4686 Chinden Blvd. in Garden City, Idaho. 
5. That attached hereto are true and correct copies of pictures provided by 
Defendant Wes Prouty's First Set of Requests for Production of Documents to Garden City. 
(EXHIBIT I) 
6. That attached hereto is a true and correct copy of the Lease between Custom 
Rock Toppers and Wes Prouty. (EXHIBIT J) 
7. That attached hereto is a true and correct copy of the 1985 Building Permit filed 
by Max Stith for WM3 properties. (EXHIBIT K) 
FURTHER your Affiant saith not. 
DouglaS wJrandall 
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SUBSCRIBED AND SWORN to before me this_/_ day of January, 2009. 
~
ptary Public for Idaho 
esiding at ... r:::.:7t:.:...::-:...;fe/ ____ , ldapo 
y commission expires _.:...:/J""/-'-;;i.._,_, _2._,j..:..f ;f+· ___ _ 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the __ day of January, 2009, I caused to be served a 
true and correct copy of the foregoing document by the method indicated below, and addressed 
to the following: 
James J. Davis 
406 W Franklin 
PO Box 1517 
Boise, ID 83701 
Facsimile No.: (208) 336-3374 
Attorney for Defendant City of Garden City, Idaho 
James G. Reid 
David P. Claiborne 
Ringert Clark, Chartered 
455 S Third 
PO Box 2773 
Boise, ID 83701 
Facsimile No.: (208) 342-4657 
Attorneys for Defendant Wesley C. Prouty 
AFFIDAVIT OF DOUGLAS W. CRANDALL 
C US Mail 
D Overnight Mail 
,® Hand-Delivery 
D Facsimile Transmission 
D Electronic Transmission 
D US Mail 
Overnight Mail 
Hand-Delivery 
D Facsimile Transmission 
D Electronic Transmission 
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IN TH~ DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
JOHN STEM, 
Plaintiff, 
vs. 
CITY OF GARDEN CITY, IDAHO 
and WESLEY C. PROUTY, 
Defendants. 
Case No. CV-PI-08-06177 
DEPOSITION OF WESLEY C. PROUTY 
AUGUSTS, 2008 
REPORTED BY: 
BARBARA BURKE, CSR No. 463 
CourtNotary Public SOUTHERN 1-800-234--9611 NORTHERN 1-800-879-1700 
Reporting 
Service, Inc. 
Sitfce 1970 
Regisured Professional Reporters 
• BOISE, ID • POCATELLO, ID 
208-345-9611 208-232-5581 
• TWIN FALLS, ID • ONTARIO, OR 
208-734-1700 541-881-1700 
• COEUR.D'ALENE, ID 
208-765-1 700 
Plai.~1:::iif, 
'--'3. ) 
,:--1::-:: ,)f VJ:.3.L'SN c:::TY, ~DAHO J 
Case c1-?1-oa-J61-r; 
'..JEPOS I'II O!~ OF WSSLEY C. PRO~)TY 
AUGUST 5, 
ary Fubl.ic 
Page 3 
INDEX 
2 TESTIMONY OF WESLEY C. PROUTY: PAGE 
3 Examination by Mr. Crandall 4 
4 Examination by I\1r. Davis 50 
5 Further examination by Mr. Crandall 84 
6 Examination by 11r. Reid 93 
7 Further examination by I\1r. Crandall 94 
8 Further examination by Mr. Davis 96 
9 
10 
11 EXHIBITS 
12 DEPOSITION EXHIBITS: J\1ARKED 
13 1. Handwritten diagram prepared by 11 
14 Wesley C. Prouty 
15 2. Community Lease Agreement 72 
16 dated 7 /0 l /2006 
117 3. Mountain States Appraisal & 73 
I 
18 Consulting, Inc., Appraisal, 
19 dated 8/30/1994 
20 4. Color photograph 
21 
22 
23 
24 
85 
-------------------t-25 
Page 2 
THE DEPOSIT10N OF \VESLEY C. PROUTY was taken 
2 on behalf of the Plaintiff at the offices of 
3 Ringert Clark Chartered, 455 South Third Street, 
4 Boise, Idaho, commencing at 9:00 a.m. on August 5, 
5 2008, before Barbara Burke, Certified Shorthand 
6 Repoi1er and Notary Public with and for the State 
7 ofJdaho in the above-entitled matter. 
8 APPEARANCES 
9 for the Plaintiff: 
10 DOUGLAS W. CRANDALL 
11 
12 
420 West Main Street, Suite 206 
Boise, ID 83702 
13 For the Defendant City of Garden City, Idaho: 
14 JAMES DA VIS, ESQUIRE 
15 
16 
17 
406 West Franklin Street 
P.O. Box 1517 
Boise, ID 83701 
18 For the Defondant Wesley C. Prouty: 
19 
20 
21 
22 
Ringen Clark Chartered 
By JAMES G. RElD, ESQUlRE 
455 Third Street 
P.O. Box 2773 
23 Boise, ID 83701-2773 
24 Also Present: 
25 Danielle Stem 
1 \VESLEY C. PROUTY, 
2 first duly sworn to tell the truth relating to 
3 said cause, deposes and says: 
4 EXAMINATION 
5 QUESTIONS BY MR CRANDALL: 
6 Q. Mr. Prouty, do you mind ifI call you 
7 "Wes" for today's purposes? 
8 A. No. No, not at all. 
Page 4 
9 Q. Okay. Wes, for the record, '"ould you 
10 please state and spell your name for me, please? 
11 
12 
A. Spell my name? 
Q. Yes. 
13 A. It's Wesley, W-e-s-l-e-y; initial C; 
14 Prouty, P-r-o-u-t-y. 
15 Q. Wes, how old are you? 
A. I'm 67. 
And our date of birth? 
19 Q. And your current address? 
20 A. Let's see. 3467 West Muirfield Drive, 
21 Meridian, Idaho, 83646. 
22 Q. Okay. And do you have a profession? 
23 A. I own a floor covering business. 
1 24 Q. Okay. How long have you been in that 
i 25 particular profession? 00014 9 
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1 A. Since 1989. 1 Q. Now, when you say, "overcoat" --
2 Q. Okay. Are you still active in that 2 A. Yes. We put an inch-and-a-half of 
3 today? 3 blacktop on top of the existing one. 
4 A. Um-hmm (nodding head). Yes, I am. 4 Q. Okay. 
5 Q. And the name of that floor covering 5 MR. DA VIS: I'm sorry? 
6 business? 6 THE WllNESS: That was just in the 
7 A. Intermountain Interiors. 7 front of the building, though. 
8 Q. Vvbat is the location oflntermountain 8 NfR DAVIS: I'm sorry. An inch and a 
9 Interiors? 9 half of what? 
10 A. 4688 Chinden Boulevard. 10 1HE WffNESS: Blacktop, new blacktop. 
11 Q. Is that the same address that you share 11 MR. DA VIS: Thank you. 
12 with Custom Rock Toppers? 12 Q. (BY MR CRANDALL) Since you leased the 
13 A. Yes. They have got a separate address, 
14 but --yes, it is, the same building. 
13 property, have you done any significant modifications 
14 to the internal portion of the property? 
15 Q. The same building? 15 MR DA VIS: Object to the form, the use 
16 A. Yes. 16 of the word "significant." I'm afraid it may 
17 Q. Are you the owner of that premises? 
18 A. Yes, lam. 
17 exclude other modifications, and I'd like to know 
18 about all of them. 
19 Q. Are you married? 19 Q. (BY MR CRANDALL) Okay. Let's rephrase 
20 A. No, I'm not. 20 that question. 
21 Q. So you are, in the true sense of the 21 A. Modifications inside --
22 word, the only owner of that particular premises? 22 Q. Any and all modifications inside of the 
23 A. Yes, I am. 
24 Q. \vbo did you purchase that premises 
25 frat ? 
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23 property that you are aware of since the date 
24 that you leased it? 
Page 8 
1 A. From Max Stith's company, I think. 1 remodeling in their building, inside theirs, they 
2 I don't know the name of it. Do you remember? 2 changed some walls and stuff, but as far as my 
3 (Speaking to Mr. Reid). 3 half, I haven't done anything to it. 
4 It's 3CM or something -- I don't know. 4 Q. Anything since you originally leased 
5 It's Ma.x Stith and his partners. 5 that in 1992? 
6 Q. W11en was that purchased? 6 A. Right. 
7 A. In 1994. 7 Q. Do you know what type of changes -- you 
8 Q. Did you occupy that premises prior to 8 indicated movement of some walls and so forth 
9 purchasing it? 9 that Custom Rock Tops did to their portion of the 
10 A. Two years prior to that. 10 building? 
11 Q. Did you lease that from Max? • 11 A. Well, there was nvo separate locations 
12 A Yes, I did. 12 in there. They took one of the walls out between 
13 Q. And at the time that you leased the 13 the two locations. 
14 premises from Max until today's date, have there 14 Q. Okay. 
15 been any modifications to the premises? 15 A. They tore the ceiling out. They tore 
16 A Modifications to the outside, inside? 16 all the equipment out. There was a laundromat in 
17 Q. Well, let me rephrase that. 17 there before, and that was all tore out. 
18 Let's start with the outside. Any 18 Q. Since 1992 when you originally leased 
19 modifications to the premises since the date of 19 the property, are you familiar with all of the 
20 the lease to the outside? 20 tenants that have occupied that particular 
21 A. We had an overcoat on the driveways is 21 building since 1992? 
22 all, but that's all. 22 tvtR. REID: Object to the form. \Vhich 
23 Q. Do you know when that was done? 23 building, Counsel? 
24 A, Probably three years ago, maybe four 24 Q. (BY MR. CRANDALL) The buil'Ot}'t)i§!-6 0 
25 years ago. I don't know the exact date. 25 the incident took place, which was -- give me 
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Page 9 
that address one more time of that location. 
2 I'll just refer to it at that address. 
3 A. 4688 Chinden. 
4 Q. 4688 Chinden. I'll rephrase the question. 
5 Since 1992 and your lease of 4688 Chinden, 
6 are you familiar with all the tenants that have 
7 occupied that particular building? 
8 A. I'm trying to think. I'm sort of 
9 familiar ,,ith them. They changed hands quite a 
10 bit. That laundromat was in there, and then it 
11 ch:.mged hands three times. 
12 Q. So just tell me the tenants you do 
13 remember occupying that particular location. 
14 A. Well, Max Stith had the laundromat. 
15 Q. Okay. 
16 A. Then Max Stith sold that, the business 
17 itself -- this was before 1 bought the building --
18 to Vince Kouba. 
19 Then Vince sold it to a guy named Rich --
20 and I can't think of Rich's last name. 
21 Then Rich sold it to Mike that had --
22 I don't know his last name. 
23 Q. Okay. Wbat is the address of Custom 
24 Rock Toppers? 
25 MR DAVIS· 4684 
Page 10 
1 iv!R. CRANDALL: 4684. 
2 THE WITNESS: Is it? Thank you. 
3 Q. (BY MR. CRANDALL) As it pertains to 
4 4684, do you know since 1992 the tenants that 
5 have occupied that pm1icular building? 
6 A. The ones I just told you. 
7 Q. Okay. When did Custom Rock Toppers 
8 lease 4684 from you? 
9 A. Let's see. 1 think it was April of 
10 2006, I believe. 
11 Q. 2006. At the time that they leased 
12 4684 from you, what was the previous business 
13 that had occupied that particular address? 
14 A. That was the laundromat. 
15 Q. Okay. And you indicate they did some 
16 modifications to the property. Was that done 
17 prior to their occupying the building, or were 
18 the modifications done after they had occupied 
19 the building? 
20 A. No, prior to it. 
21 Q. Okay. As it pertains to the modifications 
22 to 4684 done by Custom Rock Toppers, were those 
23 modifications limited to the interior po11ion of 
24 that building? 
25 A. Yes, they were. 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
:15 
I 16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
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Q. Okay. To your knowledge, since 1992, 
has anyone ever modified the parking lot/loading 
area of 4684 since 1992? 
A. No. 
MR. DA VIS: Object to the form of the 
question. Go ahead. 
THE WITNESS: No, they haven't. 
Q. (BY J\1R. CRANDALL) There are some water 
covers that exist outside of 4684 and my 
understanding is 4688 addresses? 
A. Yes, there is. 
Q. Can you take a piece of paper and 
diagram those locations of those water covers for 
me. 1 will give you a pencil if you need one. 
A. I've got one, but I don't know if can I 
do this. This is the building. Thi:re's Custom 
Rock Top --
MR. DAVIS: Can ,ve go off the record 
while he's doing this? 
MR. CRANDALL: Sure. 
(Discussion held off the record). 
(Exhibit 1 marked). 
MR. CRANDALL: Let's go back on the 
record. 
_Q (BY MR CR AND.ALL)_wes, we have had_ __ _ 
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this marked as Exhibit No. 1 to your deposition. 
2 You have dravv11 freehand a sketch here of what you 
3 believe the property -- a rough outline of the 
4 property and the manhole and water hole covers 
5 that exist there. 
6 It looks like there's one that has a 
7 circle with a line draw11 through and a little 
8 question mark there, and we have put that 
9 question mark there because that's an area you 
10 believe may contain a water valve cover, but 
11 you're not sure as of the date of this 
12 deposition. Is that fair? 
13 A. Yes. 
14 Q. And in this area that you have marked 
15 the other two water covers, is this property 
16 where those water covers sit a part of your 
17 property at 4688 and 4684 Chinden Boulevard? 
18 A. Yes, they are. 
19 Q. And what is this area designated for 
20 use? 
21 MR. DA VIS: Object to the fonn of the 
22 question. Go ahead. 
23 Q. (BY MR. CRANDALL) Go ahead. 
24 A. For unloading and loading. 
25 Q. Is there parking that's avail~OiQ 151 
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1 this area, too, or is it all just loading'? 1 that's the area that he designated as the loading 
2 A. There is some pa.Iking right here. 2 area. 
3 There was some parking but not -- there used to 
4 be a couple -- some lines there for parking right 
5 here at the laundromat (indicating). 
3 MR. DA VIS: Object to the form of the 
4 question. I still don't think you guys are 
5 talking. 
6 MR. REID: You might want to have him 6 THE WITNESS: You asked me a question 
7 identify what area you're talking about because 
8 when we say, "this area," in the deposition --
9 MR. CRANDALL: Yes. True. Thank you 
10 Jirn. 
11 iv1R. REID: I won't know what that is 
12 three months from now. 
13 
7 
8 
9 
10 
11 
12 
13 
about, was there parking there --
Q. (BY MR. CRANDALL) Right. 
A. -- and at one time they had some 
parking spots there. 
Q. Right. I'm off the parking question. 
A. Okay. 
Q. I'm talking about the loading and Q. (BY MR. CRANDALL) Designate the area 
14 that you're indicating is the loading area you're 14 unloading area. I think you indicated to me 
15 referring to. 15 there was a loading area out in this area where 
16 A. Right directly behind Custom Rock Tops 
17 on the -- where the laundromat was located. 
16 these manhole covers exist. Is that accurate? 
17 A. Yes, that's accurate. 
18 Q. And does that area stretch out to the 18 Q. Tell me where that loading area begins 
19 street at Fenton? 19 and ends. 
20 A. No. 20 A. Well, for my purposes, it comes right 
21 Q. Is there a curb and some sidewalks 21 over here -- right about here where the Custom 
22 prior to that? 
23 
24 
25 
A. No, there's not. 
Q. Okay. 
iv 
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22 Rock Top building is. 
23 Q. Would you mark that with an "X?" 
24 A. (Complied). 
1 the question. I don't think you guys are talking -- 1 pertains to Fenton Street. 
2 MR. REID: He's asking if the loading 2 A. Well, as it pertains to Fenton? 
3 area goes out to the street. 3 Q. Yes. 
4 THE WITNESS: Well, yes. I thought he 4 A. Right at Fenton. 
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5 was talking about the parking area. 5 Q. Okay. So where you've marked with "Xs" 
6 MR. DA VIS: That's what I thought he 6 on this diagram marks the beginning and ending of 
7 was talking about, too. 7 the loading area that exists at 4688 and 4684 
8 THE WITNESS: I'm sorry. 8 Chinden? 
9 MR. CRANDALL: Let's go back and get 9 A. Well, that pertains to my area. 
10 square. 10 Q. Okay. 
11 Q. (BY iv1R. CRANDALL) Does the loading 11 A. That pertains to what my area is. 
12 area stretch -- 12 4684 does some stuff back here. 
13 MR. REID: Just listen to his question. 13 Q. Explain to me what 4684 does. 
14 Q. (BY NlR. CRANDALL) The loading area 14 A. Well, they have granite come in, and 
15 that you have indicated on your map here, does it 15 they unload their granite and drive it around and 
16 stretch from the buildings at 4688 and 4684 16 bring it in the back of this building here 
17 Chinden all the way to Fenton Street? 17 (indicating). 
18 A. Yes. 18 Q. All right. What I'm interested in in 
19 MR. DAVIS: Object to the form of the 19 your diagram is to identify the loading/unloading 
20 question; it mischaracterizes his testimony. He 20 area that is available to Custom Rock Toppers. 
21 has dra'w11 those lines to indicate that that is 21 MR. DAVIS: Object to the form of the 
22 parking, Cow1sel. You were talking over each 22 question. Go ahead. 
23 other. 23 THE WITNESS: Right there and rigu._tQ Q 15 2 24 MR. CRANDALL: No. Ijust indigated 24 there, Custom Rock Top. U 
25 from the building to the Fenton Street, whether 25 Q. (BY MR. CRANDALL) And does that also 
!08) 345-961 I M & M COURT REPORTING SERVICE, INC. (208) 345-8800 (fax) 
extend out to Fenton Street? 
2 A. Yes, it does. 
3 Q. Now, for purposes of your diagram, are 
4 you aware of where this incident involving 
5 f\1r. Stem takes place? 
6 
7 
A. Yes, I am. 
Q. As to your diagram, will you \\Tite on 
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8 the appropriate water valve cover ,vhere :Mr. Stem's 
9 accident took place. You can just mark it --
10 just write "Stem" on it. 
11 A. ( Complied). 
12 Q. Okay. So is it a fair characterization 
13 of your diagram that this accident occurred on 
14 prope1iy o,,11ed by you and used by Custom Rock 
15 Toppers? 
16 A. Yes. 
17 Q. And was this property that the incident 
18 took place on a part of the loading and unloading 
19 area designated for use by Custom Rock Toppers? 
20 A. Yes. 
21 MR. DAVIS: Object to the form of the 
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Q. Had you ever inspected the ,vatcr hole 
2 covers on 4688 and 4684 Chinden between the dates 
3 of l 992 and the date of this accident? 
4 A. No, I did not. 
5 Q. Had you ever lifted the water hole covers 
6 up between l 992 and the date of this accident? 
7 A. No, I had not. 
8 Q. Okay. Have you any back&TTow1d in 
9 construction? 
10 
11 
12 
A. Just as a subcontractor. 
Q. And is that limited to floor coverings? 
A. That's limited to floor coverings, yes. 
13 Q. Do you have any experience in building 
14 or constructing manhole covers or water valve 
15 covers? 
16 
17 
A. No, I have not, none at all. 
Q. On the day of the accident with 
18 ~1r. Stem, were you present at either 4688 or 4684 
19 Chinden? 
20 A. I was present later on that afternoon. 
21 Q. Okay. At the time of the accident, you 
22 question. Go ahead. 22 were not on-site? 
23 THE WlTNESS: Yes. 23 A. l was in Mountain Home. 
24 Q. (BY f\1R. CRANDALL) Okay. Are you familiar 24 Q. Okay. When did you arrive at the 
25 ½it~ho_designed and buj)Ub.e_ma.nubwG.Lt)""-e_....CuDYue.L>..' ---4-"-'~~.u.:;;,._.111..approxima~te-t...._in~J=e....._? ______ _ 
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that exist at 4688 and 4684 Chindcn? 
2 A. I have no idea. 
3 Q. Okay. \vben you purchased the property 
4 at 4684 and 4688, did the manhole -- excuse me --
5 the ,vater hole covers exist on that day as they 
6 did on the date of Mr. Stem's accident? 
7 A. Yes, they did. 
8 Q. Had you done any type of modification 
9 to the water hole covers between 1992 and the 
10 date of the accident? 
11 A. No, I did not. 
12 Q. Did you do any type of inspections on 
13 your property? 
14 A. As inspections on what? 
15 Q. Inspect any type of -- for wear, tear, 
16 safety issues, anything like that? 
17 NIR. REID: Object to the form. · 
18 THE WITNESS: Ijust was renting the 
19 building, I rented it, and I bought it. I'd been 
20 in it for two years, and I bought it. 
21 Q. (BY MR. CRANDALL) But the question was 
22 on any type of routine basis, did you conduct any 
23 type of investigations or inspections of the 
24 property? 
25 A. No, I did not. 
1 A. Approximately around -- I would guess 
2 around 1 :30, as close as I can remember. 
3 Q. When you arrived at the accident scene 
4 at approximately l :30, tell me what you observed. 
5 A. Well, some of my guys took me out there 
6 and showed me what went on and what was going on 
7 out there. 
8 Q. Okay. And what did you understand had 
9 occurred? 
10 A. Well, that he had backed over the 
11 manhole cover with a hyster, and that the hyster 
12 broke the cover, and it flipped over and pinned 
13 Dave -- not Dave Stem, but the Stem boy -- to 
14 the pavement. 
15 Q. And when you say he was backing the 
16 hyster, you're not referring to Mr. Stem, are you? 
17 A. No. I don't know who was on the hyster. 
18 Q. Some other individual was? 
19 A. Yes. 
20 Q. Anything else that you observed at that 
21 time regarding the accident scene? 
22 A. Oh, let's see. I don't know if they 
23 come and put that cover over there at that time 
24 or not. 
25 Q. Okay. QQQ 15 3 
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1 A. There was a cover put over there, a 1 Are you aware of anything pertaining to that? 
2 I /2-inch plate or 3/4-inch stee1 p]ate put over 2 MR. DA VIS: Object to the form. Go ahead. 
3 that hole, but I think that came on a little 3 THE WITNESS: No, I'm not. 
4 later in the afternoon. 4 MR. REID: For the record, Counsel, 
5 Q. That was going to be my next question. 5 just so we don't talk over each other all the 
6 Ailer the accident, were there any 6 time, can we have a stipulation that if one of us 
7 cl1anges that were made to that particular water 7 objects, that works for both of us? 
8 valve cover? 8 MR. CRA.',JDALL: That's fine; and ifwe 
9 A. Yes. Garden City came out and put a -- 9 haven't put it on the record, that all evidentiary 
10 I don't know -- a l/2-inch or maybe a 3/4-inch 10 objections are preserved, pursuant to the rules. 
11 steel plate over the top of the hole. 11 MR. REID: Sure. 
12 Q. Okay. About when did they do that, do 12 MR. DA VIS: But if you can ask the 
13 you know? 13 question better than you did, I'm sti11 going to 
14 A. Oh, I don't know. Maybe 3:00. I don't 14 object because that's what I do. I'm not a 
15 really know. 15 potted plant. (Laughter). 
16 Q. So it was shortly after the accident? 16 Q. (BY MR. CRANDALL) Are you familiar 
17 A. Yes. 17 with the fact that Mr. Stem has raised as part of 
18 Q. And at1er they put that plate of steeJ 18 his claim that the water valve cover was an 
19 on there, did they do any further repairs to that 19 inappropriate cover for that particular area on 
20 particular water valve cover? 20 your property? 
21 A. Not that day. 21 MR. DA VIS: Object to the form. 
22 Q. Okay. Subsequent to that day -- or 22 THE WITNESS: No. 
23 following that day, I mean, did they do any 23 Q. (BY MR. CRANDALL) Do you know as it 
24 repairs to that particular manhole cover?tj. 24 pertained --
25 A Y:es,.Jbc.y_did, but it might ha.lle-b . .h2.,,,_5 _ -4J(Iwu,l.l;te.i..ml.-l.14-"pLUti.uoun)1-------------
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1 a week or two -- I'm not sure, but they come out · 1 (Danielle Stem entered the room). 
2 and redid the ring and then put a new cover in 2 Q. (BY MR. CRANDALL) When you sent your 
3 there. 3 letter to Garden City inquiring about the other 
4 Q. Okay. As to the other water valve 4 water valve covers, what was your concern? 
5 covers that existed on the property, were there 5 MR. DA VIS: Object to the fonn, but 
6 any other repairs performed on them? 6 go ahead. 
7 MR. DA VIS: Object to the form. Go ahead. 7 THE WITNESS: My concern was it was 
8 THE WITNESS: Yes. We sent Garden City 8 just like the other one, and it might break, too. 
9 a letter concerned about the other manhole 9 MR. RE1D: I'm going to object to that. 
10 covers, and they did come out another two or 10 We're going to get our record all jumbled up if 
11 three or four weeks later and repaired them. 11 you keep talking in tenns of "other" and "things." 
12 Q. (BY MR. CRANDALL) Okay. Did you ever 12 You have to designate on the diagram 
13 have any conversations with any employees of 13 which one you're talking about, Wes. The record 
14 Garden City regarding this accident? 14 can't read your mind. Okay? 
15 A. Employees of Garden City? 15 THE WITNESS: Okay. We were concerned 
16 Q. Yes -- or the Garden City Water Department. 16 that the one right behind my shop, the other water 
17 A. Not that I know of . 17 meter cover, might be the same as the one that 
18 Q. Okay. Did you have any conversations t 18 was involved in the accident. 
19 with the individuals who were working and 19 So we wrote them a letter and told them 
20 repairing the covers? 20 that we had concerns about the one right behind 
21 A. No. We just walked out and watched 21 my shop and thought maybe they should repair it. 
22 them working on them. 22 Q. (BY MR. CRANDALL) Okay. When you sent 
23 Q. All right. [t has been raised as an j 23 that Jetter regarding this water valve cover . 
Z4 issue in this case that the cover that broke with 1 24 right behind your shop, what were your concOO O 15 '1 
25 t-.·1r. Stem being pinned was an inappropriate cover. i 25 about it'? 
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1 A. Well, my concern was it might break, 
2 too, if we drove over it. 
3 Q. After the accident involving Mr. Stem, 
4 did you conduct any kind of investigation 
5 regarding the remaining water valve covers? 
6 l'vIR. DAVIS: Object to the form. 
7 THE W117\JESS: Repeat that, would you? 
8 MR. DA VIS: The problem is that the one 
9 that is in the middle is not a water meter cover. 
10 So when you refer to them as plural, then it's 
11 confusing the record. 
12 Q. (BY tv1R. CRANDALL) I'm not concerned 
13 about the storm drain cover in this case. 
14 I'm specifically discussing the water 
15 valve covers. So when I say, "water valve covers," 
16 I'm talking about only those covers that cover 
17 what I believe are water meters. 
18 A. Right. 
19 Q. Can we have that agreement? 
20 A. Yes. 
21 Q. Okay. As it pertains to the ,vater 
22 valve covers that existed after Mr. Stem's 
23 accident, why were you concerned that -- let me 
24 back up. 
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1 A. A visual look at it? 
2 Q. Yes. Did you pull it up? 
3 A. Did I pull it up? 
4 Q. Yes. 
5 A. No, I did not. 
6 Q. Did you identify any cracks or wear and 
7 tear to the water valve cover that existed behind 
8 your building? 
9 A. No, I did not. 
10 Q. Were you able to examine the water 
11 valve cover that broke during Mr. Stem's accident? 
12 A. No, I did not. 
13 Q. Okay. When you arrived at approximately 
14 1 :30, had the water valve cover involving Mr. Stem's 
15 accident been removed? 
16 A. Yes, it had. 
17 Q. Had all of the pieces of the water 
18 valve cover at that location been removed, as 
19 well? 
20 A. Yes, they were. 
21 Q. At the time of Plaintiff Stem's 
22 accident, as far as you know, were Custom Rock 
23 Toppers using the prope11y in a manner consisknt 
24 with which they had rented the property from you? 
_25 ________ -",\!hat_were_yollL=-Il~lu:e_gotJ:n.,.,_____ __ -+-'".,,,_5 _ ______,j;;;,____..._..__,4-UJ~~'-'-'-------- _______________________ _ 
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1 confused. I did ask that question already. 
2 As it pertains to the water valve 
3 covers that existed after Mr. Stem's accident, 
4 ,vhy were you concerned that they might break? 
5 A. Well, because ,ve run our hysters down 
6 there, and if it broke \\-ith his, I asswned that 
7 this was the same as that one. 
8 :tvlR. REID: Again, quit using the terms 
9 "this" and "that" because the record won't show 
10 what you mean. You have to say, "The cover in 
11 front of my building," or "The cover in front of 
12 Custom Rock Tops building." Okay? 
13 THE \VlTNESS: Okay. I was concerned 
14 that the one behind our building was the same as 
15 the one behind Custom Rock Top. 
16 Q. (BY MR. CRANDALL) I'm understanding 
17 you to say that you were afraid that the one 
18 behind your building, ,vater valve cover, may 
19 break as did the one behind Custom Rock Tops 
20 building? 
21 A. Yes. 
22 Q. Okay. After Mr. Stem's accident and 
23 before any repairs were done, did you go out and 
24 visually look at the water valve cover behind 
25 your building? 
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Q. Prior to l'v1r. Stem's accident pertaining 
to the ,vater cover that broke during his acciJent, 
3 haJ you e\'er noticed any types of cracks or rust 
4 on that particular ,vater valve cover? 
5 l'v1R. DA VIS: Object to the form; compound. 
6 Go ahead. 
7 THE WilNESS: No, I had not. 
8 Q. (BY MR. CRANDALL) Had you ever removed 
9 the water valve cover that broke during Mr. Stem's 
10 accident and visually inspected it for \\ear and 
11 tear? 
12 A. No, I did not. 
13 Q. Were you ever present or -- let me 
14 rephrase the question. 
15 Had you ever witnessed employees of 
16 Garden City come by and read the water meters 
17 unJer the water valve covers that existed on your 
18 property? 
19 A. I did witness them a few times. They 
20 came out and repaired this one. They had some --
21 .MR. REID: Which one do you mean when 
22 you say, "this one"? 
23 THE WITNESS: The one behind Intem1ountain 
24 Interiors. 
25 MR. DA VIS: I'll object to the f) Q Q 15 5 
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excuse me -- move to strike the answer as not 1 Q. Have you had to file any prior claims 
2 responsi\·e to the question. 2 on the insurance covering either 4688 or 4684 
3 Q. (BY MR. CRANDALL) \\Then you indicated 3 regarding any type of loss? 
4 that you had seen employees of Garden City come 4 A. No, I have not. 
5 out and repair the water valve cover behind your 5 Q. Have you been involved in any prior 
6 business, do you remember approximately when that 6 lawsuits as it pertains to 4688 and 4-68-l Chinden? 
7 was? 7 A. No, I have not. 
8 A. They didn't -- the cover behind my 8 Q. Do you have a policy in your business 
9 office, they did not repair the cover. They were 9 regarding the use of hysters and whether they can 
10 in -- they \Vere doing something to the meter, 10 or cannot drive across the water valve covers at 
11 and I have no idea what it was. 11 either 4688 and 468-l Chinden? 
12 Q. And do you remember approximately when 12 A. I do not, no. 
13 that \vas? 13 Q. Have you informed your employees prior 
14 A. No, I do not. 14 to Mr. Stem's accident that they were not to pull 
15 Q. It was, though, before the accident 15 hysters across either of the water valve covers 
16 occurred? 16 at 4688 or 4684 Chinden? 
17 A. Oh, yes. 17 A. The one of the Stem accident, no. 
18 Q. Okay. At any other times do you 18 Q. Okay. 
19 remember Garden City or employees of Garden City 19 A. The one behind Intermountain Interiors, 
20 examining or working on either of the water valve 20 I informed them -- it was in a depression, it was 
21 covers? 21 a 6-inch to 9-inch depression -- and I informed 
22 MR. DA VIS: Object to the fom1 of the 22 my drivers not to drive over that because of the 
23 question. 23 loading issues. 
24 THE WITNESS: I believe the one that 24 Q. Okay. Were you concerned that the 
25 was in\'Ohred in the Stem accident, r bel ie.\!'e..aL--~~'----'>'-<a:u:te ..... re-\'uaulYx..e-c,.,,oJ.J\''-'Ce ...... r-1..bu..eb.u.iu.niudy);.,.'OLUlJL.1.-C-Ubu11S.,.iuni....eS:,.::,S..-,W=OUJl1.<.1il.ud_,._nu.;O,,...t -
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one time -- and I don't know when it was -- that 
2 there was a problem with something to do with the 
3 water there, and they was in and did something to 
4 that one, too -- I have no idea -- but not as far 
5 as I know the cover itself 
6 They were working on the meter. I 
7 don't know if they replaced them, or -- and I had 
8 seen them, but years, I don't know when. 
9 Q. (BY MR. CRANDALL) Okay. In order to 
10 repair the water meter and/or work on the water 
11 meter, they would have had to remove the cover in 
12 order to do that? 
13 A. Yes, they would have. 
14 Q. And that occurred before this accident? 
15 A. Oh, yes. Yes. 
16 Q. Prior to Mr. Stem's accident, had you 
17 had any previous accidents on that premises that 
18 were reported to you? By "premises," I mean both 
19 4688 and 4684 Chinden. 
20 A. Repeat that again. 
21 Q. At 4688 and 4684 Chinden, between 1992 
22 and when you leased the property until the date 
23 of Mr. Stem's accident, had you had any prior 
24 accidents at that premises? 
25 A. No. 
support the weight of the hyster? 
2 A. No, I was not. 
3 Q. Had you done any inspection on the 
4 water valve cover behind your business prior to 
5 Mr. Stem's accident to determine whether or not 
6 it would support the weight of a hyster? 
7 A. No, I did not. 
8 Q. Had you done any type of inspection on 
9 the water valve cover involved in Mr. Stem's 
10 accident --
11 A. No, I didn't. 
12 Q. -- prior to the accident to determine 
13 whether or not it would support the weight of a 
14 hyster? 
15 A. No, I did not. 
16 Q. Wben you purchased your insurance 
17 coverage, did anyone from your insurance company 
18 conduct an on-site investigation of the premises? 
19 A. Not that I know of. 
20 (Discussion held off the record). 
21 Q. (BY !vIR. CRANDALL) At the time of the 
22 accident, who were your employees that worked for 
23 you at your interior floor covering business? 
24 A. At the present, working for me? Q Q Q 15 S 25 Q. At the time of the accident. 
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1 A. It was Donna Sovereign and Todd Tuttle. 
2 I don't know if we had anybody else there. Maybe 
3 Gabe -- I think that would be all. I don't know 
4 Gabe's last name right off because he was just a 
5 part-time employee. 
6 Q. Okay. Since 1992, have you had any 
7 other employees that have worked for you at your 
8 floor covering business? 
9 A. Yes, I have. 
10 Q. Would you tell me the ones that you 
11 remember having worked for you. 
12 A. That's a long list. 
13 Q. Let me ask you this question: 
14 Would you be able to -- do you have 
15 records that would reflect old employees at your 
16 business? 
17 A. Y cs, we do. 
18 Q. Would you be \Villing to provide those 
19 for us? 
20 A. Yes, we would. 
21 MR. DAVIS: Doug, they've given us the 
22 \vhole list of names. There's a ton of them. 
23 MR. CRANDALL: I don't think I ever 
24 saw a--
25 .[v1R.J)A 
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1 directly behind your place of business? 
2 A. No, they have not. 
3 Q. To your knowledge, had any of your 
4 employees ever inspected either water valve cover 
5 prior to the accident involving Mr. Stem? 
6 A. Not to my knowledge. 
7 Q. Had you ever instructed anyone to 
8 detern1ine the safety or fitness of those \Vater 
9 valve covers prior to Mr. Stem's accident? 
10 A. No, I have not. 
11 Q. Is it fair to assume that you felt as 
12 though the safety and condition of those \Vat er 
13 valve covers was the responsibility of Garden City? 
14 A. Yes, I did. 
15 Q. Had Custom Rock Toppers, prior to 
16 Mr. Stem's accident, ever voiced a concern to you 
17 about the safety of the water valve cover that 
18 was involved in :Mr. Stem's accident? 
19 A. No, they had not. 
20 Q. Had you ever \\1.tnessed anyone from 
21 Custom Rock Toppers investigak or examine the 
22 water valve cover that was involved in Mr. Stem's 
23 accident? 
24 A. No, I did not. 
der the lease that existed betweeIL __ _ 
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It was the supplemental discovery responses. 1 yourself and Custom Rock Toppers, whose 
2 MR. CRANDALL: Okay. Maybe I missed 2 responsibility under that lease was it to repair 
3 it, then. 3 damage done to the property? 
4 tv1R. REID: That's what I thought, that 4 MR. REID: Object to the f01111 of the 
5 we had given you a list of the employees. 5 question. Go ahead. 
6 MR. CRANDALL: I went through the 6 THE WITNESS: It was mine. 
7 Interrogatories and it wasn't answered, but I 7 Q. (BY MR. CRANDALL) As it pertains to 
8 didn't see a supplemental -- 8 your list of employees, to your knowledge were 
9 I\1R. REID: For the record, we have no 9 any of your employees a witness to the accident 
10 objection to providing such a list, and we most 10 involving Mr. Stem? 
11 certainly will -- 11 A. No, they weren't. 
12 MR. CRANDALL: Okay. Ifwe have them 12 Q. Did you have conversations with any of 
13 already, then there's no reason to go through it 13 your employees after Mr. Stem's accident regarding 
14 if we've been given them. I had just not seen 14 the accident? 
15 those in the -- 15 A. Yes, I did. 
16 MR. DAVIS: If it's important to you, 16 Q. And which of your employees did you 
17 I've got them. I've just got to find them. 17 have that discussion with? 
18 MR. CRANDALL: No. That's all right. 18 A. Donna Sovereign and Todd Tuttle. 
19 Q. (BY MR. CRANDALL) Wes, as it pertains 19 Q. Do you remember -- if you can, tell me 
20 to the list of employees that have been provided 20 what you remember discussing with Donna Sovereign. 
21 to us, as it pertains to those employees as they 21 A. Donna just explained to me what she had 
22 worked for you, had any of those employees ever 22 been told that happened out there. 
23 voiced a concern as to the safety of either the 23 Q. And do you remember what she said? 
24 manhole water valve cover involved in Nlr. Stem's 24 A. Yes, I do. She said that they F\W 
25 accident or the water valve cover located 25 unloading some granite off of a trai!Y, Y1Dtle5 7 
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1 trailer was backing up, and Mr. Stem was holding 1 capacity of the manhole cover that broke during 
2 it and guiding it. 2 Mr. Stem's accident was limited to 2,000 pounds? 
3 As they backed up, the manhole cover 3 A. No, it was not. 
4 collapsed, and somehow it threw him off and -- 4 Q. Since that time, have you been told 
5 l don't know the details, how it happened, but -- 5 that information? 
6 Q. Okay. All right. And you indicated 6 A. No, I have not -- yes, somebody has --
7 had you a conversation with a second employee. 7 I don't know. Somebody said it was 2,000 pounds, 
8 \Vas his first name "Todd"? 8 but I don't know where I heard that from. 
9 A. Todd Tuttle, yes. 9 Q. Okay. Is that the first time that you 
10 Q. \v11at do you remember you and Mr. Tuttle 10 had knowledge that the \vater valve cover that 
11 discussing? 11 broke during Mr. Stem's accident may have been 
12 A. He discussed the same thing, what he 12 limited to 2,000 pounds? 
13 was told what happened in the accident. 13 A. I only heard about it once. 
14 Q. Did his version what he was told differ 14 Q. And that was the first time that you 
15 any from the version that Donna had relayed to 15 had knowledge --
16 you? 16 A. Yes, that was the first time. 
17 A. No. 17 Q. Did you yourself take any photographs 
18 Q. After Mr. Stem's accident, did you 18 of the accident scene? 
19 yourself conduct any investigation as to how the 19 A. No, I did not. 
20 accident occurred? 20 Q. Okay. And I think you have already 
21 A. No. I just talked to the owner, 21 asked you this, but you did not inspect the 
22 Jerry Rhinehart. He told us the same thing that 22 broken cover that was involved in Mr. Stem's 
23 Donna and Todd had told me. 23 accident? 
24 Q. And that was strictly how the accident 24 A. No, I did not. 
? act, I think you indicatedit.had 
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A. Yes. 1 been removed? 
2 Q. Okay. Did l\-1r. Rhinehart indicate to 2 A. It had been removed, yes. 
3 you that he had done any investigation as to the 3 Q. Did you provide any statements to any 
4 fitness of the particular water valve cover? 4 of the investigators in the accident involving 
5 A. No, he did not. 5 Mr. Stem? 
6 Q. Had Mr. Rhinehart indicated to you that 6 A. Not that I remember. I don't remember 
7 he had seen the water valve cover that had 7 any of them being there, so --
8 broken? 8 Q. You do remember seeing a statement in 
9 A. I don't know. I don't know that. 9 the police report that indicated something to the 
10 Q. Was any discussion had regarding the 10 effect you had discussed the condition of these 
11 capacity -- load capacity of the water valve 11 water valve covers with your O\vTI employees? Do 
12 cover that broke during Mr. Stem's accident? 12 you remember making a statement like that to the 
13 MR. DA VIS: Object to the form. Is 13 police officer investigating the accident? 
14 this before the accident or -- 14 A. No, I don't remember that. I don't 
15 MR. CRANDALL: After the accident. 15 remember seeing an investigating officer there, 
16 MR. DA VIS: Okay. Then I v.ithdraw my 16 so --
17 objection. I'm Sorry. 17 Q. Okay. Did you have any conversations 
18 Q. (BY MR. CRANDALL) After the accident 18 with any inspectors or investigators from OSHA? 
19 you had this discussion with Mr. Rhinehart, and I 19 A. No, none at all. 
20 wanted to know whether you and Mr. Rhinehart 20 Q. Okay. Did you ever see anyone from 
21 discussed whether this particular water valve 21 OSHA involved in the investigation? 
22 cover that broke in Mr. Stem's accident had the 22 A. No, I didn't. 
23 appropriate load capacity? 23 Q. Did they ever contact you? 
24 A. No. We did not, no. 24 A. They never contacted me. Q Q Q 15 8 
25 Q. Were you ever told that the load 25 Q. When you say, "they," I mean OSHA. 
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OSHA never contacted you? 
2 A. OSHA never contacted me at all. 
3 Q. I think I have asked you this already, 
4 but for clarification, you have never prior to 
5 iv1r. Stem's accident warned Custom Rock Toppers 
6 as to the condition of the manhole cover that 
7 l'vlr. Stem's accident was involved in? 
Page 43 
1 cover -- and "by this cover," I mean on the water 
2 valve directly behind your business while they 
3 were rerouting this water line? 
4 A. No, absolutely not. They rerouted it 
5 from a different direction. 
6 Q. Okay. Did the rerouting of this water 
7 line involve either of these water valves that 
8 
9 
A. No, I did not. 8 you're aware of? 
Q. Okay. And it's your position that the 9 A. No, because they fow1d out there was 
10 reason you wouldn't have warned them is that you 10 water out front, so they never did do an.,1hing 
11 felt as though the cover was safe for the use in 11 to them. 
12 which Custom Rock Toppers was using the property 12 Q. Okay. Put on your drawing here, if you 
13 for? 13 would -- in fact, let's go back just to make sure 
A. I assumed it \Vas. 14 
15 Q. I think I saw some indication in the 
16 discovery -- I won't dig through it -- that at 
17 some point Garden City rerouted a water line on 
18 this property. Were you the owner or lessor at 
19 the time that occurred? 
20 A. We had a leak. We had a leak in the 
21 water line out front, and they were going to try 
22 to dig it up underneath from behind one of the 
23 water meters -- 1 don't know which one it was --
24 but then they found out there was water out in 
14 the record is clear. 
15 Let's label this one the water valve 
16 cover that is directly behind you as "A," and we 
17 will let the report reflect that "A" is the water 
18 valve that you have indicated is directly behind 
19 your place of business. 
20 A. Yes. 
21 
22 
Q. And let's mark the Stem one as "B." 
A. (Complied). 
23 Q. And we will agree that that's the water 
24 valve cover that was involved in Mr. Stem's 
.25_J'ro11t,_so.1heyjustrero11ted it 011Lfr.ont._ -----~2~L.accidt,_,"n=t_? ____________ _ 
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1 Q. Okay. Do you remember about when that 1 A. Yes. 
2 was done? 2 Q. Place on there a ''C" where the water 
3 A. Oh, approximately four years ago. 3 line was rerouted and how they and the 
4 Q. And when they rerouted that water line, 4 location of vv·here they tied into the water, if 
5 did it involve the water valve that ,vas involved 5 you know. 
6 in Mr. Stem's accident? 6 A. Well, the water line was broke here. 
7 A. No, it was not involved. 7 They came out here, and they rerouted it off of 
8 Q. Would they have had to pull the manhole 8 Chinden Boulevard here (indicating). 
9 cover from the water valve that was involved in 9 Q. Okay. So somewhere out on Chinden 
10 Mr. Stem's accident in order to effect this 10 Boulevard they tied it --
11 rerouting of the water line? 11 A. Somewhere out on Chinden Boulevard they 
12 A. No. This one that -- the Stem water 12 tied it in. 
13 valve was not the one that was involved in that. 13 MR. REID: Okay. You might want to 
14 Q. Okay. 14 write the word 11Chinden" on the diagram. 
15 A. Jt was the one over here behind 15 MR. DAVIS: I think the word "here" is 
16 Intern1ow1tain Interiors was the one that they 16 going to be the most appropriate word of the day. 
17 were rerouting, was the one that broke. 17 MR. CRANDALL: Put "C" on there. 
18 Q. Okay. And when they rerouted this 18 THE WITNESS: (Complied). 
19 water line, were they required to pull the water 19 MR. CRANDALL: Let the record reflect 
20 valve cover on the water valve behind your 20 that "C" is where you understood, to the best of 
21 business? 21 your ability, the location of where Garden City 
22 A. Were they required to? I assume they 22 tied in to the water when they rerouted the water 
23 looked at it from that point, but -- 23 line. 
24 Q. Okay. Let me rephrase the question. 24 THE WITNESS: Yes. 
25 Did you ever witness them pull this 25 MR. DA VIS: Thank you, oJ.l£) 015 9 
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!vfR. CRA.i\JDALL: Let's go off the record 
2 real quick. 
3 (Discussion held off the record). 
4 MR. CRANDALL: Go back on the record, 
5 if we could. 
6 Q. (BY MR. CRANUALL) At the time of 
7 rvfr. Stem's accident loading and unloading the 
8 granite by way of hyster was a use that you 
9 approved ofby Custom Rock Toppers? 
10 A. Yes. 
11 Q. And they were in an area that you had 
12 designated as a loading area on your property 
13 when the accident occurred? 
14 A. Yes. 
15 Q. And you knew that they were loading and 
16 unloading granite with the hyster? 
17 A. Yes. 
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1 in fairness to you, \\'e have not been able to 
2 confirm this one way or another - that there was 
3 a hole that had been drilled in the valve cover 
4 that was involved in !v1r. Stem's accident. 
5 Have you ever examined and been able to 
6 determine whether or not a hole existed in the 
7 cover that was involved in Mr. Stem's accident? 
8 A. No, I have not. 
9 Q. You have not been able to examine it, 
10 or you have not noticed that there is a hole? 
11 A. I have never examined it. 
12 Q. Okay. During the wet periods of time 
13 and the seasons where there's snow and ice and 
14 water, at the water valve cover involved in 
15 Mr. Stem's accident would water collect on top of 
16 that cover and form a puddle? 
17 MR. DA VIS: Object to the form. Go ahead. 
THE WITNESS: I don't believe so. I 18 Q. At the time of the accident you did not 1 18 
19 know that the cover that broke in .Mr. Stem's 1 19 don't - not on "B." 
20 accident was rated for 2,000 pounds, up to 20 Q. (BY MR. CRANDALL) Okay. Which leads 
21 2,000 pounds? 21 me to the question as it pertains to "A," did you 
22 A. No, I did not. 22 have a drainage problem on water valve cover "A"? 
23 Q. \Vhen you purchased this property from 23 MR DA VIS: Object to the form. 
24 .Mr. Stith and/or his business that was located 24 THE WITNESS: Yes . 
.. 25.....J:here, did you purchase the...p1.1Jrt.1.0q.;p""erty1.4..J.JinL.L-a.anu..-----ii-,,,.,25,,___ _ _,..Q'---l.(..uBu.Y-1MR=,__,._C""'R..,_AcuN ... Du:,..,A__._I..._L'f-)_,_A.....,n.u.dL.\:u.¾'UJbacu.t""'d ..... id ...... yr'o..,.1....,1 d.,.o.,_-""--
Page 461 Page 48 
! 
"as is" condition? 1 or did you do anything to alleviate the water 
2 A. Yes, I did. 2 problem associated with water valve cover "A"? 
3 Q. Okay. Did Mr. Stith ever indicate to 3 MR. DA VIS: Object to the fonn again. 
4 you any problems that he had had regarding the 4 Go ahead. 
5 water valve covers on your diagram listed as "A" 5 THE WITNESS: No. It was a minor 
6 or "B"? 6 collection. 
7 A. No, he did not. 7 Q. (BY MR CRANDALL) Okay. Have you 
8 Q. Are you aware of whether or not it was 8 examined the new water valve covers that have 
9 Mr. Stith or Garden City who built the water 9 been put in place by Garden City? 
10 valve covers listed on your diagram as "A" or 10 A. I looked at them. 
11 "B"? 11 Q. Okay. Are they similar or are you able 
12 MR. DA VIS: Object to the form of the 12 to determine whether they were similar to the 
13 question. It assumes facts not in evidence that 13 ones that had existed prior? 
14 either of those two ever did that work, but go 14 A. No, I haven't -- I haven't noticed. 
15 ahead. 15 Q. Okay. 
16 THE WITNESS: No, I do not. I have no 16 iv1R. CRANDALL: Let's take about a 
17 idea. 17 five-minute break, if we could. 
18 Q. (BY MR. CRANDALL) Do you have any idea 18 (Recess taken). 
19 who built the Y.-ater valve covers listed on your 19 MR CRANDALL: Back on the record. 
20 diagram as "A" and "B"? 20 Q. (BY rvtR. CRANDALL) Wes, I assume that 
21 A. No. 21 you have not seen those photographs that I just 
22 Q. Have you had any conversations with 22 showed you prior? 
~3 Mr. Stith after this accident occurred? 23 A. No, I haven't. Q 
?4 A. No, I have not. 24 . Q. My question is, at the time that you O O 16 0 
!5 Q. 171ere has been some discussion -- and 25 arrived back at the accident scene, I think you 
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indicated that the fragments of the manhole cover 1 tendency sometimes to let them drag on, and I've 
2 had all been removed? 2 noticed that you have a tendency to anticipate 
3 A. Yes. 3 what the question is before you answer it If 
4 Q. Okay. Looking at this photograph here, 4 you do that, I'll stop you and we'll start over 
5 then, I'm going to make the assumption that at 5 again because I want a clean record. 
6 the time this photograph was taken was prior to 6 The other thing -- and you've been very 
7 you visually inspecting the manhole cover 7 good about this -- is no "Um-umms" or "Hm-umms" 
8 involved in Mr. Stem's accident? 8 or nods of the head. If you do that, I will say, 
9 A. Yes. 9 "Is that a 'Yes' or a 'No'?" 
10 Q. At the time that you saw the manhole IO A. Okay. 
11 cover -- water valve cover -- manhole cover -- 11 Q. One last rule -- and this one is very 
12 I'm using those tem1s synonymously -- water valve 12 important to me. ff you don't understand one of 
13 cover -- there was not, as reflected in this 13 my questions, v.ill you please tell me so? 
14 photograph, this remaining fragment that appears 14 A. Yes. 
15 to still be in place? 15 Q. So if you do answer it, may I assume 
16 A. I don't remember seeing any. 16 that you understood it? 
17 Q. Okay. Do you remember having any 17 A. Yes. 
18 conversations with Captain Cory Stambaugh of the 18 Q. Okay. Did you review anything prior to 
19 Garden City Police Department? 19 having your deposition taken today? 
20 A. No. 20 A. Did I review anything'? 
21 Q. Ifhe indicated in his report a 21 Q. For purposes of this deposition. 
22 statement something to the effect that you had 22 A. I just skimmed over some of the paperwork 
23 asked your employees not to pull hysters across 23 at the office this morning. 
24 either of the water valve covers listed in your 24 Q. Okay. And I don't want to know 
_25_diagranLa~~~cldisputeih"'-----1-'"'-"'---"',, cy!bing that yoi I and Mr...Rei~ 
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2 
3 
statement by Ofiicer Stambaugh? 
A. Yes, I would. 
1 that's beyond what I can ask you -- but what 
2 documents did you look at? 
MR. CRANDALL: No other questions. 3 A. I was just looking at the -- what do 
4 Thank you, Wes. 4 you call it -- when she served me. 
5 5 Q. The Complaint? 
6 EXAMJNATION 6 A. Yes. 
7 QUESTIONS BY tvfR. DA VIS: 7 Q. Okay. Did you look at photographs? 
8 Q. Mr. Prouty, my name is Jim Davis. I 8 A. No. 
9 represent Garden City. 9 Q. Did you look at any of the Intenogatory 
10 It's my turn. When you're the second 10 Answers or the attachments to the Intenogatory 
11 person, or the third person, or the fourth person 11 Answers that your attorneys prepared for you? 
12 asking questions, you can't prepare an outJine as · 12 A. Not today. 
13 nicely as :Mr. Crandall did because you don't know 13 Q. Okay. Is there any reason that you 
14 what the first people are going to be asking you. 14 can't testify truthfully today? 
15 So I'm going to be bouncing a little bit, and 15 A. No. 
16 bear with me. 16 Q. Are you on any medication that would 
17 A. Okay. 17 affect your ability to tell the truth? 
18 Q. Have you ever had your deposition taken 18 A. No. 
19 before? 19 Q. Have you ever been convicted of a 
20 A. One time. 20 felony? 
21 Q. Okay. Have you followed these rules 21 A. One time. 
22 okay? Has this process been okay with you? 22 Q. A felony? 
23 A. Sure. Fine. 23 A. Yes. Domestic violence. 
24 Q. The one thing that I would ask you to 24 QA .. NAroe. you sure that was a fe!OA,Yio'? 0 161 
25 do is let me finish my question because I have a 25 U t 
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1 Q. Okay. Have you served in the military? 1 A. That's correct. 
2 A. No. 2 Q. \\'ben you moved into the building in 
3 Q. \\, l1at's the last degree that you 3 1992, using what's been marked as Deposition 
4 received from an educational institution? 4 Exhibit l, were there any loading doors on that 
5 A. High school. 5 building? 
6 Q. \\'bat high school and what year'? 6 A. Yes. 
7 A. Nampa High School, 1959. 7 Q. Okay. And can you indicate, using my 
8 Q. Do you have any college education? 8 red pen, and "Xs" -- I've got you, and I'm getting 
9 A. No. 9 there -- okay. 
IO Q. Do you have any experience, education, 10 Show me with the red pen where the 
11 or training with regard to municipal water 11 loading doors were when you moved in in 1992. 
12 systems? 12 A. Right there and right there. 
13 A. No. 13 Q. Okay. So you have dra\\11 four little 
14 Q. Metallurgy? 14 lines at the Intermountain Interior space --
15 A. No. 15 A. Yes. 
16 Q. Have you had any employment outside of 16 Q. Let me finish. Is that correct? 
17 the floor covering area, say, from 40 years old 17 A. Yes. 
18 on? 18 Q. Okay. And the shorter distance between 
19 A. Yes. 19 those two lines would indicate where the exterior 
20 Q. Just generally what was the nature of 20 doors were; correct? 
21 that employment? 21 A. Yes. 
22 A. I was in the poultry business. 22 Q. Okay. And that was the extent of the 
23 Q. Okay. As f understand it, you were not 23 loading and unloading doors on the Fenton side of 
24 present on the day of the accident, but when you 24 the property when you moved in in 1992? 
_2.S_ca1ne.baclcfromMount:auiHome..to.youtluisines,.:,,s,~..;J.,25.,__ _ _£0A,____V.L....,,____ ____________ _ 
Page 54 
you talked to Todd Tuttle and Donna Sovereign? 
2 A Yes. 
3 Q. And you talked to Jerry R11inehart 
4 sometime that same day? 
5 A. Yes. 
6 Q. Did you talk to any of Custom Rock Tops 
7 employees who were present at the time of the 
8 accident? 
9 A. No. 
10 Q. Okay. I'm trying to read my notes. 
11 (Discussion held off the record). 
12 Q. (BY iv1R. DAVIS) As r understood your 
13 testimony, prior to Custom Rock Tops moving into 
14 the building, they did some remodeling? 
15 A. Yes. 
16 Q. Did they do it themselves or did they 
17 hire a contractor? 
18 A. They did it themselves. 
19 Q. Do you know whether they obtained any 
20 pennits or licenses to do that? 
21 A. I do not know. 
22 Q. And I believe you testified that there 
23 were no modifications made to the exterior of the 
24 building since you moved into it in 1992; is that 
25 correct? 
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1 Q. Okay. Was there ever another exterior 
2 door added to that building? 
3 A. Yes, there was. 
4 Q. And when was that done? 
5 A. Oh, let's see. About 1996 or '97, 
6 I believe. 
7 Q. Who did that? 
8 A. Budd Landon Masonry. 
9 Q. Say it again. 
10 A. Budd Landon Masonry. 
11 Q. Now, who was Budd Landon Masonry? 
12 A. He's a brick mason. 
13 Q. Was he a tenant in the building? 
14 A. No. He was a contractor. 
15 Q. Okay. So did you hire him? 
16 A. Yes, I did. 
17 Q. What was the purpose of adding that 
18 door in 1996 or 1997? 
19 A. For another loading purpose for -- to 
20 get into that other building. 
21 Q. Okay. When it was a laundromat? 
22 A. No. That section was not rented out. 
23 Q. Okay. As f understand the confib:ruration 
24 of the building-- and we'll get to drawing iOOQ 162 
1 25 minute -- f ntermountain Interiors would have 
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occupied the west end of the property? 1 it, water meter lid "A" -- "A" as it appears on 
2 A. Yes. 2 Exhibit I. 
3 Q. Then there was a center section, and 3 A. Yes. 
4 then there was the laundromat that \vas on the 4 Q. And some two to four weeks later 
5 east section? 5 somebody from Garden City came out and did some 
6 A. Yes. 6 work there? 
7 Q. Okay. Did anybody ever occupy that 7 A. Yes. 
8 center section? 8 Q. Did you observe what they did? 
9 A. Yes. 9 A. Yes. 
10 Q. Who was that? 10 Q. \Vhat did they do? 
11 A. Vince Kouba had a little business in 11 A. They came and replaced the top, put on 
12 there, and I had a little business that was 12 a new top. They built it up, and then they 
13 called Custom Vents. We made some vents in 13 re-paved around it. 
14 there, and that's why we put the door in there. 14 Q. So did they put a m::w ring in or did 
15 Q. Did you obtain a permit or a license to 15 they just put a new lid? 
16 add that exterior door to the building? 16 A. There's a new ring in it, but they came 
17 A. f don't know. We must have because we 17 and did it a second time. So I don't know if 
18 had it engineered. 18 they put the new ring in the first time or the 
19 Q. Who engineered it? 19 second time. 
20 A. I don't remember. 20 Q. Okay. So to date, there is a new ring 
21 Q. Do you have the paperwork still for 21 and a new lid? 
22 that -- what I'll call the "exterior remodel"? 22 A. Yes. 
23 A. I don't know. 23 Q. And that depressed area that you 
24 Q. Did anyone besides you and Vince Kouba 24 testified earlier that you had told your employees 
25-_.J..1CCUP)'-1hata:nter section of thehuildJ n""ga,.-? _____ 25_.J10Ube1IrhleJhe.hyster over, th.at.was..raised'?__ ____ -
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1 A. No. A. Yes. 
2 Q. As you sit here, you don't recall 2 Q. Has anyone done anything to the middle 
3 specifically whether you obtained any permitting 3 of the three circles that you've dra\rn on 
4 or licensing to add the exterior door; you're 4 Exhibit I that I think you referred to as the 
5 just assuming. Is that correct? 5 storm drain? Has anyone done anything to the 
6 A. Yes. I'm assuming Budd got the permit, 6 stom1 drain after the Stem accident? 
7 the contractor. 7 A. Not that I know of. 
8 Q. l'v1r. Crandall asked you a number of 8 Q. And by that, I mean, do you know 
9 questions about designated loading and desi6rnated 9 whether the lid has been replaced or not? 
10 unloading areas. 10 A. I do not know. 
11 Did you ever submit anything to the 11 Q. I'm a little concerned about the quality 
12 City of Garden City in \\hich you said a particular 12 of the record with regard to the rerouting of the 
13 area was designated as a loading or an unloading 13 water in 2004, the rerouting of the ,vat er line. 
14 area? 14 As I understand it, was the source of 
15 A. No, I did not. 15 the water for the -- someplace over on your 
16 Q. Mr. Crandall asked you a question about 16 Exhibit 1 down where you have the "C," was the 
17 whether you ever lifted the water meter lids, and 17 original source of the \Vater from the water 
18 I think your answer was "No," you never did? 18 meters in the back of your property? 
19 A. No. 19 A. Yes. The original source. 
20 Q. Are you aware of whether anyone else 20 Q. Okay. So, to your knowledge, were 
21 did from the time you bought the building in 1994 21 there two lines running off of this meter? 
22 up through the date of the accident? 22 A. I believe there were two lines. 
23 A. I'm not aware ofit. 23 Q. And that's meter "A"? 
24 Q. You testified that you wrote a letter 24 A. Um-hmm (nodding head). O Q O l SJ 
25 to Garden City with respect to, as I understand 25 Q. "Yes"? 
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A. Yes. 
2 Q. So what you understand the City did was 
3 tl1ey blocked off the water from meter "A" to this 
4 area out at "C," and they put a water line from 
5 the Chinden side to that property? 
6 A. Yes. 
7 Q. Okay. Was there anything else that 
8 you're aware they did in 2004 with respect to the 
9 rerouting of that water line? 
10 A. No. 
11 Q. Nfr. Crandall asked you questions about 
12 accumulation of water, and I just want to make 
13 sure we have a good clean record on this. 
14 On water meter lid "A," was the water 
15 that you said was accumulating, was that in that 
16 depressed area or was it on the lid itself? 
17 A. It was in the depressed area. 
18 Q. Okay. Wl1en was it that the eastern end 
19 of the property was no longer used as laundromat? 
20 A. Approximately three years ago. 
21 Q. Okay. So 2005? 
22 A. Yes. 
23 Q. Did the owner of the laundromat just 
24 close it down? 
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Q. -- and circle it. 
2 A. (Complied). 
3 Q. So their ingress and regress, that is, 
4 Custom Rock Tops ingress and egress until they 
5 occupied the east end of the building would have 
6 been on the Chinden side of the property? 
7 A. Yes. 
8 Q. At the time, they were occupying the 
9 Chin den side of the property moving stone in and 
10 out of the building? 
11 A. Well, probably some tile in the office. 
12 Is that what you're getting at? 
13 Q. That's a good answer, a bad question. 
14 They weren't running their business in 
15 the sense of putting the granite inside the 
16 structure until later; is that correct? 
17 A. That's correct. 
18 Q. Okay. They were just occupying the 
19 space as a business headquarters? 
20 A. Wl1ile they were remodeling. 
21 Q. Okay. If the lease is signed in July, 
22 what I'm trying to figure out is when they would 
23 have started moving product with hysters in and 
24 out of that space. 
_.2 .... 5,___.....u.A--"'--'-"''---------------------e_..._,_'-----=--u. ........... ,_.u.J"-:J'--.1-LU.UU...U....::>UJ..1~-=--there.s=va-s ___ _ 
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1 Q. And then you went out looking for 
2 another tenant, presumably, that's when Custom 
3 Rock Tops entered into a lease and moved in? 
4 A. Yes. 
5 Q. So there was nobody between the 
6 laundromat and Custom Rock Tops? 
7 A. No. 
8 Q. And Custom Rock Tops didn't occupy 
9 their space until after the remodeling had been 
10 done? 
11 A. Yes. 
12 Q. And we have a copy of the lease, and 
13 it's signed July of'06. I can pull it out here 
14 in a minute. 
15 Do you know whether they started 
16 occupying it in July of'06? 
17 A. They occupied the front office. There 
18 was an office in there, and they occupied that. 
19 Q. Okay. Just on your exhibit -- don't 
20 mark anything, but just show me at this point 
21 where they \Vere occupying. 
22 A. There was an office right there. 
23 Q. Okay. Let's use a blue pen and just 
24 put an "X" --
25 A. Okay. 
2 
3 
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5 
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another thing. I have another building. They 
moved some granite in that building, warehoused 
it. I leased them a temporary space in my other 
building to store some granite, so they moved it 
over there. They didn't have room for storage in 
this building. 
Q. Okay. So when you say, "this building," 
the building you have drawn on Exhibit 1, there 
was no room for them to store granite in there 
until they did the remodeling? 
A. Right. 
Q. And where is your other building in 
proximity to this one? 
A. Located right to the east of it. 
Q. Had they been located in a different 
location prior to signing a lease with you and 
moving into the Chinden side of the property? 
A. No. 
Q. Was it a brand new business? 
A. A brand new business. 
Q. Did they have granite delivered to them 
in this other warehouse facility that you're 
talking about prior to their officially movi~ in 
after the remodel on the eastern end of theU Q O 16 4 
property? 
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A r believe they did. 
2 Q. So again, I'm going back to where I'm 
3 trying to get with you. 
4 July 1st of'06 is when that lease is 
5 dated. What I'm trying to figure out is when 
6 they would have first been moving granite in and 
7 out of the building that you have drawn on 
8 Exhibit I. 
9 A I don't know exactly. 
10 Q. \Vhen the laundromat occupied the 
11 eastern end of the building on Exhibit 1, where 
12 did the patrons park? 
13 A They parked in the front and on this 
14 side, and then they had two or three parking 
15 spots right here (indicating). 
16 Q. So when you say, "right here," it's on 
17 the Fenton side of the property? 
18 A On the Fenton side of the property. 
19 Q. So where you had drawn the lines for 
20 Mr. Crandall on the Fenton side of the property 
21 designating that those were parking spaces, the 
22 patrons of the laundromat actually parked there? 
23 A. Yes. 
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Q. Do you know what the square footage of 
2 the building is? 
3 
4 
5 
A. Of the Chinden property? 
Q. Yes. 
A. It's I 0,500 square feet, approximately. 
6 Q. Do you know how many parking places are 
7 required for a square foot building of that size? 
8 A. I do not. 
9 Q. When you bought the building in 1994, 
10 the parking that you have indicated was on the 
11 Fenton side, it existed as parking at that time? 
12 A. Yes. 
13 Q. Okay. Is the 4684 address a separately 
14 metered property? 
15 A. Yes. 
16 Q. Is the center -- what was the center, 
17 v,as it at one time separately metered? 
18 A. Yes. 
19 Q. So there were at one time three meters 
20 for this building? 
21 A. Water meters, you're talking about? 
22 Q. Yes. 
23 A. I believe so. 
24 Q. And that would have been true up 24 Q. And now there's two? Let me go back. 
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Yes. 
2 Q. I'd better get my pens back because l'm 
3 not sure I trust you. 
4 A. The blue one and the --
5 Q. And the red one. (Laughter). 
6 Did you have patrons that came to your 
7 business location there in that building? Did 
8 customers come to see you in your building? 
9 A. At 4688 Chinden? 
10 Q. Yes. 
11 A. Yes. 
12 Q. And \vhere would they park? 
13 A. We had parking on the west side of the 
14 lot and then on the east side of the front lot. 
15 Q. Okay. Basically, the Chinden side of 
16 the property? 
17 A. Yes. 
18 Q. Okay. When you and Mr. Kouba were 
19 operating the vent business in the center section 
20 of the building, did you have customers come to 
21 that location? 
22 A. Yes. 
23 Q. And \vhere would they park? 
24 A. We had three or four parking spots in 
25 the front. 
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metered -- you had your own separate meter fi:ir 
2 your side of the building? 
3 
4 
5 
A. Yes. 
Q. And Custom Rock Tops had their own? 
A. Yes. 
6 Q. Do you have any other than a business 
7 relationship with Mr. Rhinehart? 
1 8 A. I have known him for quite a few years. 
9 No business. 
10 Q. And how have you k:novm him? 
11 A. Just a friend over the years. 
12 Q. As I understand the lease that you've 
13 signed with Custom Rock Tops, are they leasing 
14 building premises or are they also leasing some 
15 of the flat surface area? 
16 MR. CRANDALL: Object to the fonn of 
17 the question. 
18 MR. DA VIS: It was a bad question, 
19 Mr. Crandall. Thank you. I was hoping somebody 
20 would save me. I apologize. Let me rephrase it. 
21 MR. CRANDALL: My objection was 
22 identifying what you were referring to as 
23 "the flat surface area"; a little more discrete --
24 or depicted a little bit more accurateh fl n 16 r'!': 
25 MR. DAVIS: l like your objeHib'rl:' ~ 
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It was a bad question. Let me start over. 
Q. (BY iv1R. DA VIS) As you understand the 
lease that you have with Custom Rock Top, are 
they leasing anything other than the building, 
the portion of the building they occupy? 
A. No. 
Q. Okay. 
MR. DA VIS: Are you okay? 
MR. CRANDALL: Yes. 
(Discussion held off the record). 
Q. (BY iv1R. DA VIS) Mr. Prouty, after the 
new exterior door was added in approximately '96 
or '97, were hysters used in that area? 
A. Yes. 
Q. \1/hat kind of product \Vould have been 
taken in and out of that door? 
A. Lumber. 
Q. What dimension of lumber are we talking 
about? Well, let me ask -- was it pallets of 
lumber? 
A. Pallets, pallets of lumber. 
Q. Would the deliveries have been made 
over in the area of the laundromat parking spots 
or would the deliveries have been made more on 
tbe Intermo1mtain Interior side oftbe building? 
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A. It could have been either one. 
Q. Do you recall specifically as you sit 
3 here having seen trucks pull up and the hysters 
4 load and unload in the area of the parking places 
5 at the laundromat area? 
6 
7 
A. Yes. 
Q. Okay. I think you testified for 
8 Mr. Crandall that from the time that you began 
9 occupying the subject premises, you didn't change 
10 the lids on the meters, the water meters? 
11 A. No. 
12 Q. Do you know \Vhether anyone did in the 
13 interim period prior to the accident? 
14 A. I don't know. 
15 Q. Mr. Crandall asked you some questions 
16 with the assumption that the lid was limited, 
17 in his words, to 2,000 pounds. You don't have 
18 any personal knowledge of the capacity of the 
19 subject lid, do you? 
20 A. No, I do not. 
21 Q. Do you have a copy still of the last 
22 lease you had with one of the laundromat owners 
23 that you have identified as "Mike"? 
24 A. Yes. 
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1 lease that you had with Kouba for the laundromat 
2 portion of the building? 
3 A. Yes. 
4 Q. And would it have been a separate lease 
5 for the center portion of the building that he 
6 occupied, or was it the same lease? 
7 A. He ended up buying the laundromat, so 
8 it -- probably two separate leases, I recall. 
9 Q. And you think you would still have that 
10 lease, as well? 
11 A. Yes, I would. 
12 Q. You don't remember having a conversation 
13 with any Garden City police officer regarding 
14 this accident at all? 
15 A. I do not recall that. 
16 Q. Do you know Heath Compton? 
17 A. Who? 
18 Q. You don't know Officer Heath Compton? 
19 A. No. 
20 Q. Do you remember having a conversation 
21 with some individual, whether you knew they were 
22 a Garden City police officer or not, that knew 
23 your son or that you were a big supporter of 
24 Boise State football? 
25 A I don't recall that 
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1 Q. And that's an okay thing. 
2 MR. CRANDALL: Yes, that's a good thing. 
3 MR. REID: Boy, have we got a bad 
4 record now. (Laughter). 
5 IvIR. DA VIS: [ hope you've got that --
6 (Discussion held off the record). 
7 MR. DA VIS: Back on the record. 
8 Q. (BY MR. DAVIS) I have a copy of the 
9 lease that's been produced as part of your 
10 discovery responses, and the lease refers to in 
11 paragraph 12 -- let's have it marked as Exhibit 2. 
12 (Exhibit 2 marked). 
13 Q. (BY .MR. DAVIS) You have been handed 
14 what's been marked as Deposition Exhibit No. 2. 
15 Is this a copy of the commercial lease that you 
16 have with Gerald Rhinehart dba Custom Rock Tops 
17 for the east end of the building that we're 
18 talking about? 
19 A. It appears to be. 
20 Q. Up at the top there is some handwriting 
21 that says, "Custom Rock Tops." Do you know whose 
22 handwriting it is? 
23 A. It looks like mine. 
24 Q. The copy that's been produced to us() 0 Q 16 6 
25 Q. Okay. Would you have a copy of the 25 isn't signed, but I assume you have a signed copy 
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1 somewhere? 
2 A. Yes, I do. 
3 Q. Looking at paragraph 12, then, 
4 "Parking" -- so the paragraph 12 is entitled 
5 "Parking." I will read this to you. 
6 "During the tem1 of this lease, tenants 
7 shall have the nonexclusive use in common with 
8 landlord, other tenants of the building, their 
9 guests and invitees of the non-reserved common 
IO automobile parking areas, driveways and foot 
11 ways, subject to rules and regulations for the 
12 use thereof--" and it continues on. 
13 Did you have rules and regulations? 
14 A. No. 
1 
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Q. Have you read it? 
A. Yes. 
Q. Who was the tenant that this particular 
paragraph is referring to -- or the proposed 
tenant? 
A. At the time it was just -- we just --
there was no actual proposed tenant. We put it 
in in case -- we were looking for a tenant at 
that time. 
Q. Okay. The remodeling work that's 
referenced in that paragraph, was it ever done? 
A. Yes. 
Q. Was that done to accommodate the center 
section of the building or was it done to 
15 Q. fn paragraph 13, the follmving 15 accommodate Custom Rock Tops? 
16 paragraph, it refers to, "Tenant will comply with 16 A. The center section. 
17 rules of the building." Again, you didn't have 17 Q. And where it references a rear entry 
18 any ruks of the building? 18 door, is that this rear entry door that you drew 
19 A. No. 19 a red "X" on Exhibit I? ls that the same door 
20 Q. I only made one copy of this because of 20 we're talking about? 
21 its size, but this is a copy of the appraisal 21 A. Yes. 
22 that \Vas produced by you in the course of 22 Q. Again, that was the one that was added 
23 discover, and we are going to have this marked. 23 in '96 or '97? 
24 (Exhibit 3 marked). 24 A. Yes . 
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1 of you what's been marked as Deposition Exhibit 3. 
2 r will tell you there were two longer pages at 
3 the end that are drawings, and I removed those 
4 from the exhibit, so you have an incomplete 
5 appraisal report with those two pages missing. 
6 On the first page of Exhibit 3 there is 
7 some handwriting up at the top. \\11ose is that? 
8 A. That is mine. 
9 Q. Is this the appraisal report that was 
10 prepared at the time that you acquired this 
11 property? 
12 A. Yes. 
13 Q. If you will look at the fourth page in, 
14 it appears to be the first page of a letter dated 
15 September 6, 1994. Do you see that? 
16 A. Yes. 
17 Q. There's some handwriting there that 
18 says, "Completed 12-30-94." Whose handwriting is 
19 that? 
20 A. It looks like mine. 
21 Q. In the paragraph immediately above that 
22 handwriting, would you read that to yourself. [t 
23 begins with the word "additionally" -- not out loud, 
24 just read it to yourself. 
25 A. All right. 
! 
1 l'v1R. REID: I don't think he drew a red 
2 "X" on Exhibit l. 
3 l'v1R. DAVIS: \Veil, I'll tell you \Vhat. 
4 The "X" that you drew previously, let's put a red 
5 circle around it. 
6 THE \\1 TNESS: (Complied). 
7 Q. (BY l\1 R. DA VIS) So the rear entry door 
8 that's referred to in Deposition Exhibit 3 is the 
9 one that you have indicated on Deposition 
10 Exhibit I with an "X" and a red circle? 
11 A. Yes. 
12 Q. And your testimony was that \Vas added 
13 in '96 or '97? 
14 A. Yes. 
15 Q. Page Roman numeral VIIL Looking at 
16 page Roman nwnl.!ral VIII of Exhibit 3, do you see 
17 that pickup truck that's in the top photograph? 
18 A. Yes. 
19 Q. That's in fairly close proximity to 
20 where this meter lid was located where the 
21 accident happened'? 
22 A. Yes. 
23 Q. And it's your testimony from deposition 
24 Exhibit l that t~e area where t~at trnf-iA'JiiS 1 ,fi ? 
25 parked was designated as parkmg at Mib'~lnt. 
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2 parking lines. 
3 Q. There were parking lines there? 
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A. I don't know. 
2 Q. You were just buying the building? 
3 A. Buying the building. 
4 A. Yes. 4 Q. But you knew there was parking on the 
5 Q. Did you ever have the parking lines 5 Fenton Street side? 
6 drawn in or were they there when you moved in? 6 A. Yes. 
7 A. They were there. 7 Q. Did you ever see any Garden City meter 
8 Q. Was the area between Fenton and your 
9 building paved in 1994? 
8 readers read the meters at meter lids "A" or "B" 
9 from the time you bought it up to the time of 
10 A. Um-hmm (nodding head) --
11 Q. What I'm -- that was a bad question. 
12 That was really bad. I apologize. You couldn't 
13 answer that and give me a straight answer, 
14 no matter what you wanted to do. 
15 A. No, I couldn't. 
10 Mr. Stem's accident? 
11 A. Probably. 
12 Q. All right. As you sit here, do you 
13 recall them having done that? 
14 A. I couldn't give you a date, but l'm 
15 sure I saw the guys out there before. 
16 Q. At the time that you bought the building 16 Q. When you saw them, how did they read 
17 in 1994, was the area between the building and 
18 Fenton paved? 
19 A. Yes. 
17 the meter? 
18 A. I think there was all automatic, the 
19 ones I saw. 
20 Q. It's just hard to tell from these 20 Q. So it was a wand; they tap the top of 
21 photographs. 21 the lid? 
22 A. Yes, it was paved. 22 A. Yes. 
23 Q. Okay. If you will turn to page 23 of 23 Q. And is it sort of a drive-by thing, 
24 52, do you see the word "Parlcing"? 24 they come up and drive by, or is it --
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1 Q. Would you read that to yourself: 1 Q. Okay. Go to page 52 of 52. 
2 pl ease, "Approximately 19,000." (Pause). Have 2 A. 52 of 52. That's at the end of it. 
3 you read that? 3 Q. They're nwnbered on the bottom. 
4 A. Yes. 4 A. 52. 
5 Q. It indicates that the Fenton Street 5 Q. Near your left index finger, do you see 
6 side of the property has parking available; is 6 those numbers? 
7 that correct? 7 .MR. CRANDALL: ft says, "Certification" 
8 A. I don't see where it says that. 8 at the top. 
9 Q. It says, "Approximately 19,000 square 9 THE WITNESS: I don't have it. 
10 foot asphalt paving providing about 30 parking 10 .MR. REID: We go to 50 of 52. 
11 spaces with additional rear street parking 11 N1R. DA VfS: Isn't that interesting --
12 available"? 12 you're right. It says, "Certification" at the 
13 A. Yes. 13 top. Do you see that? 
14 Q. Would you understand the rear side to 14 .MR. REID: No. 
15 be the Fenton Street side? 15 THE WITNESS: No. 
16 A. Yes. 16 MR. REID: We're not on the same one 
17 Q. Page 25 of 52, please. The first full 17 that you are. 
18 sentence beginning with the word "Additionally." 18 THE WITNESS: We're at 50 of 52. 
19 "Additionally, with the inclusion of some available 19 MR. CRANDALL: He doesn't have the last 
20 street parking at the rear of the subject property, 20 two pages. 
21 the facility is considered to be nearly adequate 21 MR. DAVIS: Okay. 
22 for typical retail use." Did you understand that 22 (Discussion held off the record). 
23 at the time that you bought it in 1994? 23 Q. (BY MR. DA VIS) Now, skip one more 
24 A. No. 24 page. See the addenda on the next page? Q Q Q 16 8 
25 Q. \Vhat did you w1derstand? 25 A. Yes. 
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1 Q. And then we're going to the next page 
2 after the addenda, and we see a drawing. Are we 
3 tracking? 
4 A. Yes. 
5 Q. We're looking at a drawing within 
6 Exhibit C. Do you know who prepared this drawing? 
7 A. I have no idea. 
8 Q. Do you know when it was prepared? 
9 A. I have no idea. 
10 Q. The building that we've been talking 
11 about that you've drawn on Exhibit 1 is shown in 
12 the top left-hand portion of this drawing; is 
13 that correct? 
14 A. Yes. 
15 Q. And, basically, where it says, 
16 "Building" on that building, that's the area that 
17 lntermountain Interiors occupies? 
18 A. Yes. 
19 Q. And the right-hand side of that same 
20 building would have been where the laundromat was 
21 located? 
22 A. Yes. 
23 Q. How much of the space in that section 
24 did the laundromat occupy? 
-25 MR REID· Yon mean, the ri 
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1 section of the building? 
2 MR. DA VIS: Correct. Thank you, 
3 Mr. Reid. 
4 THE WITNESS: 2,000 square feet. 
5 Q. (BY MR. DA VIS) So how much space was 
6 there in this center area that you and Mr. Kouba 
7 eventually occupied? 
8 A. 15,050. 
9 Q. Tum to the next page. Down on the 
10 left-hand side of this page you will see the 
11 letters JG:RL 5/6/91. Do you know who prepared 
12 this drawing? 
13 A. I have no idea. 
14 Q. Do you know what the purpose of the 
15 drawing was? 
16 A. I have no idea. 
17 Q. Do you know for whom it was prepared? 
18 A. I assume Max Stith. 
19 Q. Over on the bottom of that it says, 
20 "Subject floorplan." Do you see that? 
21 A. Yes. 
22 Q. You told me that you believed someone 
23 engineered the exterior door that was added. 
24 A. Yes, they did. 
25 Q. And who was that? 
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1 A. I don't remember who that was. 
2 Q. Do you know whether that was engineered 
3 in about 1991, but not installed until '96 or '97 
4 because it wasn't needed in what's designated as 
5 Space B in that drawing? 
6 A. No. I had it engineered when we did 
7 the door. 
8 Q. If you look at the top center, it says, 
9 "Fenton Street''? 
10 A. Yes. 
11 Q. And below that, would you read that 
12 into the record, please? 
13 A. "Asphalt parking stalls, 13 stalls." 
14 Q. Your testimony and what you've shown on 
15 Exhibit 1, is that there was some parking on the 
16 Fenton Street side over near the laundromat. 
17 Were there 13 stalls? 
18 A. No. There were three stalls, l believe. 
19 Q. You testified for Mr. Crandall that you 
20 didn't have any discussions with anyone from the 
21 City of Garden City about this accident; is that 
22 correct? 
23 A. As far as I know, that's correct. 
24 Q. After this accident did you have any 
5-cDm'.er.sations with anyoneJ:romDarden£it)LabouL_ 
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1 the meter lids? 
2 A. Not that I recall. 
3 MR. DA VIS: I think I'm done, but give 
4 me just a second. (Pause). 
5 Q. (BY 1VIR. DA VIS) One question: Did you 
6 ever tell anyone from the City of Garden City 
7 that either you or any tenant who occupied the 
8 building would be using hysters to unload or load 
9 on the Fenton Street side of the property? 
10 A. No. 
11 MR. DA VIS: That's all the questions 
12 I have. Thank you. 
13 
14 
15 
16 
MR. CRANDALL: Follow-up questions? 
Unless you have any questions --
MR. REID: I don't have any questions. 
17 FURTHER EXAMINATION 
18 QUESTIONS BY MR. CRANDALL: 
19 Q. Wes, when you engineered the door --
20 and I believe it was 1996, 1997, approximately, 
21 if I -- I'm not going to hold you to it. 
22 A. Approximately. 
23 Q. Which door on your diagram are you 
24 referring to that was engineered? 
25 A. This third one that we circlO O 0i}i6 9 
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an "X" with a red circle around it. A. Yes. 
2 Q. Ts that the door that Custom Rock 2 Q. Okay. And the door that is depicted in 
3 Toppers used in loading and unloading granite? 3 this photograph marked as Exhibit 4 to the 
4 A. Yes. 4 deposition, did this door exist on that building 
5 Q. Describe that door for me, if you 5 on the date of your purchase of that property? 
6 would. 6 rv1R. DA VIS: Objection, Counsel. I 
7 A. It's 16-foot high and T believe l 0-foot 7 think you're confused again. Let's just take a 
8 wide, I believe. 8 second off the record. 
9 Q. Is it akin to, like, a garage door? 9 (Discussion off the record). 
10 A. It's a roll-up door. 10 Q. (BY MR. CRANDALL) This door that's 
11 Q. A roll-up door. I think I saw a 11 depicted in this photograph existed prior to your 
12 photograph of that. Let's see if I can find it 12 purchase of the property? 
13 real quick. 13 A. Yes. 
14 Let me show you a photograph and -- 14 Q. And you later added an additional door? 
15 I guess I might as well pull this and have it 15 A. Yes. 
16 marked as part of the deposition, as well, to 16 Q. Okay. And that was the door that 
17 make it clean. I will have this photograph 17 Custom Rock Toppers used to load and unload 
18 marked Exhibit 4. 18 granite? 
19 (Exhibit 4 marked). 19 A. Yes. 
20 Q. (BY MR. CRANDALL) Wes, let me have you 20 Q. Okay. And on the diagram that you have 
21 take a look at this photograph. Do you recognize 21 drawn, you have put an "X" with a circle to 
22 what's depicted in that photograph? 22 depict the approximate area to which the new door 
23 A. Yes. 23 was added to allow Custom Rock Toppers to both 
24 Q. I believe that's the photograph I took 24 load and unload granite? 
25 fi-nm the original ap 
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1 when you purchased this property. Is that 1 Q. Okay. Prior to your purchase of this 
2 accurate? 2 property -- scratch that. 
3 A. Yes. 3 Prior to your lease of this property in 
4 Q. Does that photograph -- I'm sorry. 4 1992, had anyone, to your knowledge, ever used 
5 Go ahead. 5 the area that we have depicted in your drawing as 
6 A. I can't tell you from that picture if 6 the loading and unloading area, had they ever 
7 that's one of the -- there was two doors and now 7 used a hyster in that particular area prior to 
8 there's three, and I can't tell by that picture. 8 your lease? 
9 If that is an original appraisal, then the door 9 MR. DA VIS: Object to the form the 
10 is here (indicating). 10 question' vague and ambiguous. Go ahead. 
11 l\,fR. REID: You can't say, "here." 11 Q. (BY MR. CRANDALL) Do you understand 
12 TIIE WITNESS: "Here" is to the left of 12 what I'm asking? 
13 that door. 13 A. The original lease? 
14 MR. REID: To the left of which door, 14 Q. I'm asking whether or not prior to you 
15 the door in the picture? 15 leasing the property, if you had any knowledge 
16 THE WITNESS: In the picture. 16 that any prior tenants had used the area, between 
17 MR. REID: There's another door now. 17 the building and Fenton Street, had ever used a 
18 That's to the left of the door that's depicted in 18 hyster in that particular area? 
19 Exhibit 4? 19 MR. DA VIS: Object to the form. 
20 THE WITNESS: I believe so. 20 Go ahead. 
21 Q. (BY MR. CRANDALL) When you say there's 21 THE WITNESS: I don't know. 
22 another door that's depicted and when we use the 22 Q. (BY NIR. CRANDALL) When you leased this 
23 word "door," are we always referring to one of 23 building in 1992, did you begin using a hyster at 
24 these wide garage style doors, as opposed to a 24 that location? 000170 25 regular entry and exit door that people use? 25 A. Yes, we did. 
208) 345-9611 M & M COURT REPORTING SERVICE, INC. (208) 345-8800 (fax) 
Page 89 Page 91 
1 Q. Okay. And the purpose of the use of 1 Q. Prior to adding this door -- and by 
2 that hyster was for -- 2 "this door," I mean the one with the red circle 
3 A. Loading and unloading carpet and 3 around it marked "X" that was engineered - had 
4 pallets. 4 anyone tenant-wise, other than Custom Rock 
5 Q. Okay. And the door that you used to 5 Toppers, used a hyster in the section of the 
6 load and unload your hyster v.·ith, was that the 6 building in which Custom Rock Toppers leased? 
7 one that was depicted in Exhibit No. 4? 7 MR. DAVIS: Object to the form. 
8 A. Yes. 8 Go ahead. 
9 Q. Okay. To your knowledge, were you the 9 THE WJTNESS: Repeat that again. 
10 first and only tenants prior to Custom Rock Toppers 10 Q. (BY !v1R. CRANDALL) Let me ask a simpler 
11 to use a hyster at this building? 11 version. 
12 A. I don't know. 
13 Q. Okay. Do you know of any other 
14 businesses, besides yourself or Custom Rock 
15 Toppers, who have ever used a hyster at that 
16 location? 
17 A. Yes. A bowling alley was in there --
18 not a bowling alley, but the trophy maker, and 
19 they did bowling balls. So they could have used 
20 hysters. I don't know how big of loads they got 
21 in there. 
22 Q. Okay. Prior to putting the --
23 engineering the door and putting the door in, 
24 which \Vas used by Custom Rock Toppers, was the 
_25_area_betweeo the building and Fenton StreeLuse 
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1 exclusively as parking spaces? 
2 A. Not exclusively. 
3 Q. \Vbat other uses were made of that 
4 particular area? 
5 A. If nobody else was there when I had a 
6 big long 40-foot or 60-foot truck show up, they 
7 would pull up here --
8 
9 
10 
Q. Okay. 
A. -- and we would w1loaded our trucks. 
Q. Okay. So you used it for loading and 
11 w1Joading --
12 A. Yes. 
13 Q. -- areas? 
14 A. Yes. 
15 MR. DAVIS: Objection. The record 
16 should reflect that the witness answered it 
17 before I had an opportunity to assert the 
18 objection. 
19 MR. CRANDALL: Did you get it 
20 clarified? Do you need to ask a question? 
21 MR. DA VIS: No, I don't. Thank you. 
22 Q. (BY MR. CRANDALL) Was it your intent 
23 when having this door added to allow the tenants 
24 to use a hyster at that location? 
25 A. Yes, if needed. 
12 Prior to Custom Rock Toppers using a 
13 hyster at that location, "the location" being the 
14 area in which they leased inside your building, 
15 had anyone prior to Custom Rock Toppers ever used 
16 a hyster at that particular location in the 
17 building? 
18 
19 
20 
21 
A. Yes. 
Q. And who was that? 
A. Us, Intermountain Interiors. 
Q. Okay. Other than Intennountain 
22 Interiors -- and I think you indicated that on 
23 occasion you would unload lumber in that 
24 particular area -- have you ever witnessed any 
25 other party -- either tenant or othen\1.ist:=_tha ___ ~ 
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1 used that particular area -- and the area I'm 
2 talking about is the area that is between the 
3 address of the lease -- on the lease with Custom 
4 Rock Toppers and Fenton Street as -- have you 
5 ever seen anyone other than yourself use a hyster 
6 in that location? 
7 MR. DA VIS: Object to the fonn, but 
8 go ahead. 
9 THE WITNESS: No. 
10 Q. (BY NfR. CRANDALL) The depressed area 
11 that you spoke about that had water accumulation 
12 issues, did that area include the cover for the 
13 \Vater valve as depicted in your drawing as "A"? 
14 A. Yes. 
15 Q. Okay. So I'm picturing a depressed 
16 area in which the water covering depicted in "A" 
17 set somewhere in the middle, and that being the 
18 area in which you had the water accumulation 
19 issues? 
20 A. Yes. 
21 MR. DA VIS: Object to fonn. 
22 . MR. CRANDALL: No other questions. 
23 Thank you. 
24 MR. REID: I've got a couple l)(l~,,ip. 
25 light of Counsel's questions. U U U 1 71 
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1 EXANUNA TION 
2 QUESTIONS BY MR. REID: 
3 Q. Prior to Custom Rock Top leasing the 
4 east end of the building, in the conduct of your 
5 business did you operate hysters in the area that 
6 has been designated on Exhibit 1 as being the 
7 Stem \Vatcr meter cover? 
8 A. Prior to Custom Rock Top? 
9 Q. Yes. 
10 A. We did. 
11 Q. Okay. Did you have any concerns about 
12 driving hysters over that water meter cover? 
13 A. No. 
14 Q. Did you also operate hysters in the 
15 area of the water meter cover that we've 
16 designated as "A"? 
17 A. Yes. 
18 Q. \\'hat was your concern about that area? 
19 A. Well, it was about six to nine inches 
20 deep there overall, and our hyster has a five-inch 
21 clearance. 
22 When you drop down like this and you've 
23 got to pull out 12-foot, it's hard to stick a 
24 roll of carpet and pick up. 
25 Q Did ~mm concern about the wat 
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1 cover area on Exhibit A have anything to do with 
2 the capability of the water meter cover to 
3 withstand the load of a hyster? 
4 A. No. 
5 Q. Did anybody ever tell you that either 
6 of the water cover meters, either "A" or "B," 
7 could not withstand a hyster? 
8 
9 
A. No. 
Q. Did anybody tell you that the water 
10 meter covers either "A" or "B" could not withstand 
11 a load of more than 2,000 pounds? 
12 A. No. 
13 
14 
rvIR. REID: I have no more questions. 
15 FURTHER EXAMINATION 
16 QUESTIONS BY MR. CRANDALL: 
17 Q. Had you kno\vn that the water valve 
18 covers in both the Location B or where the Stem 
19 accident was located was rated only up to 
20 2,000 pounds, would you have had a concern about 
21 pulling your hyster across that valve cover? 
22 MR. DA VTS: Object to the form of the 
23 question; hypothetical. 
24 THE WITNESS: I have no knowledge of 
25 weight loads and stuff. 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
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Q. (BY fvlR. CRANDALL) I understand that, 
but if you had known -- assume you know that 
the lid was rated up to 2,000 pounds -- and by 
"the lid," I mean the cover that existed over the 
water valve that broke in ~fr. Stem's accident, 
had you known that that was rated up to 2,000 pounds, 
would you have had concerns about driving your 
hyster over that cover? 
MR. DA VIS: Same objection. Go ahead. 
THE WITNESS: No, because I don't know 
really -- I assumed they were safe enough to 
drive over. 
Q. (BY MR. CRANDALL) Okay. So if, 
in fact, this cover is rated only to 2,000 pounds, 
would you feel comfortable driving your hyster 
across it? 
A. Idid. 
MR. DA VIS: Same objection. 
THE WITNESS: I did personally. 
Q. (BY MR. CRANDALL) But when you did so, 
you didn't know it was rated up to 2,000 pounds; 
is that correct? 
A. No. 
Q. You did not know that it was? 
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Q. So I'm asking you now -- if you knew 
2 that today, would you feel comfortable in driving 
3 your hyster across it? 
4 A. Well, now that I know that --
5 MR. DA VIS: Objection. Give me one 
6 second. San1e objection. Go ahead. 
7 Q. (BY MR. CRANDALL) Do you want me to 
8 repeat the question? 
9 
10 
. 11 
A. Well, I understand the question, but 
now that I know they break at that, of course I'd 
have concerns. 
12 MR. CRANDALL: No other questions. 
13 MR. DA VIS: Well, I've just got a 
14 couple of things. 
15 Can we all agree, Counsel, that 
16 Deposition Exhibit l will be copied in color so 
17 that when we're referring to it in reds and 
18 blues, that it will make sense? 
19 MR. CRANDALL: Right. 
20 
21 
22 
MR. REID: Good idea. 
(Discussion off the record). 
23 FURTHER EXAMINATION 
24 QUESTIONS BYMR. DAVIS: 000172 
25 Q. I just want to clarify -- because I've 
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been out there, and I understand what it looked 
2 like, and i\1r. Crandall's questions have now left 
3 a little bit of doubt, so I just want to make it 
4 really clear in the record. 
5 A. Okay. 
6 Q. Where Exhibit A is located and your 
7 concern about the depression, fhe lid didn't sit 
8 dov\TI below ground level; it was the depression on 
9 the side of the meter that you were concerned 
10 about; is that correct? 
11 A. No. They both were down. 
12 Q. So you say the lid was actually below 
13 the ground level? 
14 A. Yes, and since then it's been raised up 
15 to ground level. 
16 MR. DA VIS: Then i\1r. Crandall was 
17 right, and I was wrong. I apologize. 
18 
19 
20 
21 
I'm done. 
MR. CRANDALL: Okay. I'm done. 
(Deposition concluded at 11: 15 a.m. ). 
(Signature requested). 
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COMMERCIAL LEASE AGREEMENT 
This Commercial Lease Agreement ("Lease'} is made and effective July 1, 2006, by and betw~n 
Wesley c. Prouty rLandlord~} and Gerald Rhinehart dba Custom Rock Tops (·Tenant"). 
Landlord (s the owner of 4684 Chinden Blvd. Boise, Idaho 83714 
Landlord desires to le8se the Leased Premises to Tenant, and Tenant desires to lease the Leased Premises 
from Landlord for the tern,, at the rental and upon the covenants, conditions and provisions herein set forth 
THEREFORE. in consideration of (he mutua( pfOmlses herein. contained and other good and valuable 
consideraUon, it is agreoo: 
1. Term. 
A Landlord hereby leases the Leased Premises to Tenant, and Tenant hereby leases \J'le same from 
Landlord. for an "Initial Term~ beginning July 1, 2006. and ending July 1, 2007 
B. Tenant may renew the Lease on or before July 1. 2007. 
2. Rontsl. 
A Tenant shall pay to Landlord during the Initial Term rent.al of$ 28,975.20 per year, payable in 
installments of $ 2.160.00 
-+ Triple Net $ 314.60 
== Tot.al $2,414 .60 
8 . Escalation 3% per year 
C . Tenant shall also pay to Landlord a ·securny Deposit' in the amount of $2160.00 
J.U6e 
Notwilhstanding 1he forgoing, Tenant shall not use the Leased Premises for the purposes at staring, 
manufacturing or selling any explosives. flammables or other inherently dangerous substance. chemical. thing 
or device. 
4. Subloaae ond Aa.algnment 
Tenant shall have the tight without Landlord's consent, to assign this Lease to a corporation wilt, which Tenant 
may merge or consolidale, lo any subsidiary of Tenant, to any corporation under common control with Tenant. 
or lo a purchaser of substantially all of Tenant's assets. Except as set forth above , Tenant shall not sublease all 
or any part of the Leased Premises. or assign this Lease in whole or in part without Landlord's consenl. such 
consent not to be unreasonably withheld or delayed. 
5. Repairs. 
During lhe Lease term. Tenant shall make, at Tenant's expense, all necessary repairs to the Leased Premises 
Repairs shall include such items as routine repai~ of floors, walls, ceilings, and olher parts of lhe Leased 
Premises damaged or worn through normal occupancy, except for major mechanical systems or !he roof, 
subject to the obligations of ltle parties otherwise set forth in this Lease. 
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6. Altaratlona and lmpmv0monts. 
Tenant, at Tenant's expense, shall have the right following Landlord's consent to remodel, redecorate, and 
make additions, improvements and replacements of and to all or any part of the Leased Premises from time to 
time as Tenant may deem desirable, provided the same are made in a wori<manlike manner and utilizing good 
quality materials. Tenant shall have the right to place and install personal property, trade fixtures, equ!pment 
and other temporary installations in and upon the Leased Premises, and fasten the same to the premises. All 
personal property, equipment, machinery, trade fixtures and temporary installations, whether acquired by 
Tenant at the commencement of the Lease term or placed or installed on the Leased Premises by Tenant 
thereafter, shall remain Tenant's property free and clear of any claim by Landlord. Tenant shall have the right to 
remove the same at any time during the tenn of this Lease provided that all damage to the Leased Premises 
caused by such removal shall be repaired by Tenant at Tenant's e~pense. 
8. lnsuranco. 
A If the Leased Premises or any other party of the Building is damaged by fire or other casualty resulting from 
any act or negligence of Tenant or any of Tenant's agents, employees or invitees, rent shall not be diminished 
or a bated while such damages are under repair, and Tenant shall be responsible for the costs of repair not 
covered by insurance. 
8. Tenant shall maintain fire and extended coverage insurance on the Building and the Leased Premises in 
such amounts as Landlord shall deem appropriate. Tenant shall be responsible, at Its e)(pense, for fire and 
extended coverage insurance on all of its personal property, including removable trade fixtures, located in the 
Leased Premises. 
C. Tenant and Landlord shall, each at its own expense, maintain a policy or policies of comprehensive general 
liability insurance with respect to the respective activities of each in the Building with the premiums thereon fully 
paid on or before due date, Issued by and binding upon some insurance company approved by Landlord, such 
insurance to afford minimum protection of not less than $1,000,000 combined single limit coverage of bodily 
injury, property damage or combination thereof. Landlord shall be listed as an additional insured on Tenant's 
policy or policies of comprehensive general liability insurance, and Tenant shall provide landlord with current 
Certificates of Insurance evidencing Tenant's compliance with this Paragraph. Tenant shall obtain the 
agreement of Tenant's insurers to notify Landlord that a policy is due to expire at least (1 O) days prior ta such 
expiration Landlord shall not be required to maintain insurance against thefts within the Leased Premises or the 
Building 
9. Utllitlos. 
Tenant shafl pay all charges for water, sewer, gas, electricity, telephone and other services and utilities used by 
Tenant on the Leased Premises during the tenn of this Lease unless otherwise expressly agreed in writing by 
Landlord. In the event that any uUlity or service provided to the Leased Premises is not separately metered, 
Landlord shall pay the amount due and separately invoice Tenant for Tenant's pro rata share of the charges. 
Tenant shall pay such amounts within fifteen (15) days of invoice. Tenant acknowledges that the Leased 
Premises are designed to provide standard office use electricaJ facilities and standard office lighting. Tenant 
shall not use any equipment or devices that utilize excessive electrical energy or which may, in Landlord's 
reasonable opinion, overload the wiring or intetiere with electrical seivices to other tenants 
10. Signs. 
Following Landlord's consent, Tenant shall have the right to place on the Leased Premises, at locations 
selected by Tenant, any signs which are permitted by applicabJe zoning ordinances and private restrictions 
Landlord may ref use consent to any proposed signage that is in Landlord's opinion too large, deceptive, 
unattractive or otherwise inconsistent with or inappropriate to the Leased Premises or use of any other tenant. 
Landlord shall assist and cooperate with Tenant in obtaining any necessary permission from governmental 
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authorities or adjoining owners and occupants for Tenant to place or construct the foregoing signs, Tenant shall 
repair all damage to the Leased Premises resulting from the removal of signs installed by Tenant. 
11. Entry. 
Landlord shall have the right to enter upon the Leased Premises at reasonable hours to inspect the san:ie, 
provided Landlord shall not thereby unreasonably interfere with Tenant's business on the Leased Premises 
12. Parting. 
During the tenn of this Lease, Tenant shall have the non-exclusive use in common with Landlord, other tenants 
of the Building, their guests and invitees, of the non-reserved common automobile parking areas, driveways, 
and footway s, subject to rules and regufations for the use thereof as prescribed from time to time by Landlord 
Landlord reserves the right to designate parking areas within the Building or in reasonable proximity thereto, for 
Tenant and Tenant's agents and employees Tenant shall provide Landlord with a list of all license numbers for 
the cars owned by Tenant, its agents and employees. 
"i3. Building Rules. 
Tenant will comply with the rufes of the Building adopted and aftered by Landlord from time to time and will 
cause all of its agents, employees, invitees and visitors to do so; all changes to such rules will be sent by 
landlord to Tenant In writing. 
14. Damage and Destruction. 
Subject to Section 8 A. above, if the Leased Premises or any part thereof or any appurtenance thereto is so 
damaged by fire, casualty or structural defects that the same cannot be used for Tenant's purposes, then 
Tenant shall have the right within ninety (90) days following damage to elect by notice to Landlord to terminate 
this lease as of the date of such damage. In the event of minor damage to any part of the Leased Premises, 
and if such damage does not render the leased Premises unusable for Tenant's purposes, landlord shall 
promptty repair such damage at the cost of the Landlord. In making the repairs called for in this paragraph. 
Landlord shall not be liable for any delays resulting from strikes, governmental restrictions, inability to obtain 
necessary materials or labor or other matters which are beyond the reasonable control of Landlord. Tenant shall 
be relieved from paying rent and other charges during any portion of the Lease term that the Leased Premises 
are inoperable or unfit for occupancy, oruse, in whole or in part, for Tenant's purposes. Rentals and other 
charges paid in advance for any such periods shall be credited on the next ensuing payments, if any, but if no 
further payments are to be made, any such advance payments shall be refunded to Tenant The provisions of 
this paragraph extend not only to the matters aforesaid, but also to any occurrence which is beyond Tenant's 
reasonable control and which renders the Leased Premises, or any appurtenance thereto, inoperable or unfit for 
occupancy or use, in whole or in part. for Tenant's purposes. 
15. Default. 
If default shall at any time be made by Tenant in the payment of rent when due to landlord as herein provided, 
and if said default shall continue for fifteen (15) days after written notice thereof shall have been given to Tenant 
by Landlord, or if default shall be made in any of the other covenants or conditions to be kep~ observed and 
perfonned by Tenant, and such default shall continue for thirty (30) days after notice thereof in writing to Tenant 
by Landlord without correction thereof then having been commenced and thereafter dingently prosecuted, 
Landlord may declare the term of this Lease ended and terminated by gMng Tenant written notice of such 
intention, and if possession of the Leased Premises is not surrendered, Landlord may reenter said premises. 
Landlord shall have, in addition to the remedy above provided, any other right or remedy available to Landlord 
on account of any Tenant default, either in law or equity. Landlord shall use reasonable efforts to mitigate its 
damages. 
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16. Condamna.tion. 
If any legally, constituted authority condemns the Buiiding or such part thereof which shall make the Leased 
Premises unsuitable for leasing, this Lease shall cease when the public authority takes possession, and 
Landlord and Ten ant shall account for rental as of that date. Such termination shall be without prejudice to the 
rights of either party to recover compensation from the condemning authority for any loss or damage caus~ by 
the condemnation. Neither party shall have any rights in or to any award made to the other by the condemning 
authority. 
17. Subordination. 
Tenant accepts this lease subject and subordinate to any mortgage, deed of trust or other lien presently 
existing or hereafter arising upon the Leased Premises, or upon the Building and to any renewals, refinancing 
and extensions thereof, but Tenant agrees that any such mortgagee shall have the right at any time to 
subordinate such mortgage, deed of trust or other lien to this lease on such terms and subject to such 
conditions as such mortgagee may deem appropriate in its discretion. Landlord is hereby irrevocably vested with 
full power and authority to subordinate this Lease to any mortgage, deed of trust or other lien now existing or 
hereafter placed upon the Leased Premises of the Building, and Tenant agrees upon demand to execute such 
further instruments subordinating this Lease or attoming to the holder of any such Hens as landlord may 
request In the event that Tenant should fail to execute any Instrument of subordination herein required to be 
executed by Tenant promptly as requested, Tenant hereby irrevocably constitutes Landlord as its attomey-in-
fact to execute such instrument in Tenant's name, place and stead, it being agreed that such power is one 
coupfed with an interest Tenant agrees that It will from time to time upon request by Landlord execute and 
deliver to such persons as Landford shall request a statement in recordable fonn certifying that this Lease is 
unmodified and in full force and effect (or if there have been modifications, that the same is in full force and 
effect as so modified), stating the dates to Which rent and other charges payable under this Lease have been 
pald, stating that landlord is not in default hereunder {or if Tenant alleges a default stating the nature of such 
alleged default) and further stating such other matters as Landford shall reasonabfy require,. 
18. Security Deposit 
The Security Deposit shall be held by Landlord without liability tor interest and as securily for the performance 
by Tenant of Tenant's covenants and obligations under this Lease, it being expressly understood that the 
Security Deposit shall not be considered an advance payment of rental or a measure of Landlord's damages in 
case of default by Tenant Unless otheiwise provided by mandatory non-waivable law or regulation. Landlord 
may commingle the Security Deposit with Landlord's other funds .. Landlord may, from time to time, without 
prejudice to any other remedy, use the Security Deposit to the extent necessary to make good any arrearages 
of rent or to satisfy any other covenant or obligation of Tenant hereunder. Fol/owing any such application of the 
Security Deposit, Tenant shall pay to Landlord on demand the amount so applied in order to restore the Security 
Deposit to Its original amount. If Tenant is not in default at the termination of this Lease, the balance of the 
Security Deposit remaining after any such application shall be returned by Landlord to Tenant If Landlord 
transfers its interest in the Premises during the tenn of this Lease, Landlord may assign the Security Deposit to 
the transferee and thereafter shalt have no further liability for the return of such Security Deposit 
19. Notice. 
Any notice required or pennitted under this Lease shall be deemed sufficiently given or served if sent by Uniled 
States certified mail, retum receipt requested, addressed as follows: 
If to Lsndlorci to: 
Wesley C. Prouty 
4688 Chinden Blvd. 
Boise, Idaho 83714 
If to Tenant to: 
Gerald Rhinehart dba Custom Rock Tops 
4684 Chinden Blvd. 
Boise, Idaho 83714 
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20. Brokers. 
Tenant represents that Tenant was not shown the Premises by any real estate broker or agent and th~t ~enant 
has not otherwise engaged in, any acthtity which could fom, the basis for a claim for real estate comm1ss1on, 
brokerage fee, finder's fee or other similar charge, in connection with this Lease. 
21. Waiver. 
No waiver of any default of Landlord or Tenant hereunder shall be implied from any omission to take any action 
on account of such default if such default persisls or is repeated, and no express waiver shall affect any default 
other than the default specified In the express waiver and that only for lhe lime and to the extent therein stated 
One or more waivers by Landlord or Tenant shall not be construed as a waiver of a subsequent breach of the 
same covenan~ tem, or condition. 
22. Memorandum of Lease. 
The parties hereto contemplate that this lease should not and shall not be filed for record, but in lieu thereof, at 
the request of either party, landlord and Tenant shall execute a Memorandum of Lease to be recorded for the 
purpose of giving record notice of the appropriate provisions of this Lease. 
23. Headings. 
The headings used in this Lease are for convenience of the parties only and shall not be considered in 
interpreting the meaning of any provision of this lease 
24. SuCC"80rB, 
The provisions of this Lease shall extend to and be binding upon Landlord and Tenant and their respective legal 
representatives, successors and assigns. 
25. Consent. 
Landlord shall not unreasonably withhold or delay its consent with respect to any matter for which Landlord's 
consent is required or desirable under this Lease. 
26. Parfonnance. 
If there is a default with respect to any of Landlord's covenants, warranties or representations under this Lease, 
and if the default continues more than fifteen (15) days after notice in writing from Tenant to Landlord specifying 
the default, Tenant may, at its option and without affecting any other remedy hereunder, cure such default and 
deduct the cost thereof from the next accruing installment or installments of rent payable hereunder until Tenant 
shall have been fully reimbursed for such expenditures, together with interest thereon at a rate equal to the 
lessor of twelve percent (12%) per annum or the then highest lawful rate. If this lease tenninates prior to 
Tenanfs receiving full reimbursement:. landlord shall pay the un reimbursed balance plus accrued interest to 
Tenant on demand. 
27. Compliance with Law. 
Tenant shall comply with all laws, orders, ordinances and other public requirements now or hereafter pertaining 
to Tenant's use of the Leased Premises. Landlord shall comp~ with all laws, orders, ordinances and other 
public requirements now or hereafter affecting the Leased Premises. 
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This Agreement terminates and supersedes all prior understandings or agreements on the subject matter 
hereof. This Agreement may be modified only by a further writing that is duly executed by both parties. 
251. Governing Lsw. 
This Agreement shall be governed, construed and interpreted by, through and under the Laws of the State of 
Idaho 
IN WITNESS WHEREOF, the parties have e,-ecuted this Lease as of the day and year first above written 
[Landlord Signature] 
[Tenant Signature] 
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MOUNTAIN STATES APPRAISAL 
AND CONSULTING, INC. 
Ms. Kathy Captain 
Senior Commercial Loan Officer 
The Money Store Investment Corporation 
Pacific First Plai.a 
155-i0Blh Avenue Northeast, Suite 705 
Bellevue, Washington 98004 
Dear Ms. Captain: 
September 6, 1994 
Re: Appraisal of 
4688 Chinden Boulevard 
Garden C~y, Idaho 
MS-4177-94 
Jon C Corie ll. N 
G. Josepn Collett,. MAI. s 
Mau rice J . Therrien. N 
Da rrel Ma llhews. t.J 
Jody l. Graham. S 
Alan K. Marchbar 
Ti m 8urroug 
In accordance with your request and for the purpose of estima1lng the market value of the above 
captioned property. I have Inspected the property, and have made investigations and analyses of maners 
believed to be pertinent to the estimation of its market value In present condition. 
Subject to the assumptions and limiting condnions sel for1h and based on informalfon contained in 
Iha anached appraisal report, the market value of the subject property as of August 30, 1994, is esllmated 
10 have been: 
,.....FOUR HUNOAEO THOUSAND DOLL.ARSu .. 
"* 0 ($400,000)*·* 
Addit ionally, the subject propeny is proposed to have one addlt!onal division wall to provide space 
for an additional tenant, which will require limited interior wall construction, heating and air condilionlng for 
a portion of that space, additional lighting and electrical service, a rear entry door, a two-fixture restroom, 
and typical floor coverfng and interior painl Based upon the division and preparation of the subject property 
for an additional tenant, the market value of 1he subject propeny in assumed completed condition ror lhose 
improvements is eS1imated to be: 
,...,FOUR HUNDRED THIRTY THOUSAND DOLLARS",... 
"*"*($430,000)* .... 
It can be noted that the above indicated market values are based upon considered market rentals 
for the subject propeny and Is, thereby, estimated to be the market value for the subfect property In fee 
slmpl~ est:lte. 
It is proposed that the larger portion or the subject property wilf be owner occupied, and the two 
smaller occupancies in assumed completed condition will be rented at the rate of approximately $6 per 
square foot of gross building area per yMr, with the lessor lo provide base year real estate tax, fire 
insurance, and exterior maintenance. However, those leases are still in the process of negotiation and, 
therefore, considered market rental has been applled to provide the indicated market values estimated 
above. 
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Ms. Kathy Captain 
September 6, 1994 
The fee simple estate market value In present condition also considers an expense for probable 
leasing commissions associated with the two scheduled smaller occupancfes for the subject property. 
If you have any questions regarding this appraisal report, or if I can be of additfonaJ assistance, 
please let me know. Thank you for this opportunity to be of service. 
Respectfully submitted, 
/ap 
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PHOTOGRAPHS OF THE SUBJECT 
' -
.. ·•:, . · ; 
Subject property from entry area east of Chlnden Boulevard, looking northeast. 
., : -.. ... ~~- ...... : ~. 
-~lfi}- . 
·' ·.! At · ' I:. - . 
. ,r- l ... 
...... 
Subject property and entry driveway area, looking northeast. 
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